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No. 68.—Joun McGee, plaintiff in error, vs. ABBy McGek, de- 
fendant. 


[1.] The power to grant temporary alimony, is incidental to the jurisdiction 
of the Superior Courts of this State over divorces. 

[2.] Such a power does not belong in this State to a Court of Chancery. 

[8.] The Superior Courts may, upon being judicially informed of the fact of 
the marriage, in a suit for a divorce, on motion, make provision for the 
wife’s maintenance during the pendency of the suit, and for the expenses 
which she may incur in conducting it; and that, whether she is plaintiff or 
defendant. 

[4.] The amount of the wife’s alimony, is a matter of judicial discretion, de- 
pending upon the wealth of the husband, his personal income, the num- 
ber of children or others dependent upon him, and the cirele of society in 
which he is accustomed to move, &c. dc. Alimony pendente lite, is less 
than permanent alimony, and is limited toa support. It is competent 
for the Court to modify the order for temporary alimony, and reduce or 
increase it, as may become proper. 


| Application for alimony, in Walker Superior Court. De- 
eision by Judge Joux H. Lumrum, April Term, 1851. 
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This was an application to the Judge in Chancery, by Abby 
McGee, wife of John McGee, stating, that by the cruel and im- 
proper treatment of her husband, she had been compelled to 
leave his house, and to commence a suit for divorce, which was 
still pending ; that she had no means of prosecuting her suit, or 
of supporting herself during its pendency, and praying that she 
might be allowed out of the defendant’s estate a sum sufficient 
for that purpose. Defendant answered, under oath, denying the 
charge of cruelty, and saying that he was willing, and had re- 
peatedly offered to receive her again into his house. He further 
stated, that a trial had been had on the suit for divorce, in which 
the Jury failed to agree, but that he had been informed that ten 
of the Jury were opposed to granting the divorce. 

At the hearing of the application, defendant’s counsel in- 
sisted— 

1st. That the Judge, as Chancellor, could not pass any or- 
der touching the suit for divorce, it belonging to the Common 
Law side of the Court. 

2d. That the Judge cannot make a decree for the payment of 
money, without the aid of a Jury. 

3d. That, under the facts of this case, the Court ought not to 
grant the application. 

All which was overruled by th the Court, and an order granted, 
allowing the plaintiff twenty dollars per month, to be paid by 
defendant. To which defendant excepted. 


Ax, for plaintiff in error. 
W. H. Unperwoon, for defendant. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] The order allowing temporary alimony to Mrs. McGee, 
was granted, upon motion, after a petition filed. The petition 
is addressed “to the Honorable John H. Lumpkin, Judge of the 
Superior Courts of the Cherokee Circuit of the State of Georgia, 
holding jurisdiction in Chancery.” It is obvious, however, that 
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the presiding Judge did not regard it as a proceeding in Chan- 
cery, and in passing the order, did not act as a Chancellor, but 
in his character as Judge of the Superior Court. The jurisdic-. 
tion exercised, was that of a Court of Law, to wit: the Superi- 
or Court of Walker County. ‘This is obvious upon the face of 
the order itself. It states first, the case of Abby McGee vs. John 
McGee ; recites that this case is a libel for a divorce in Walker 
Superior Court ; that a Jury having been impannelled to try it, 
after hearing evidence, retired to make up their verdict, but be- 
ing unable to agree, a mistrial was, by consent, entered, and 
that, therefore, the case was standing over for farther trial. It 
farther proceeds to state, “that on motion and petition of .4bby 
McGee for temporary alimony, to enable her to pay the expen- 
ses of prosecuting her suit, and also for a sum to be allowed to 
her, to be paid monthly by the said John McGee, for her main- 
tenance and support, during the pendency of said suit, the 
Court having heard the evidence on the trial of said cause, and 
also having heard and considered the said petition, and the an- 
swer of the said John McGee, and the argument of counsel, 
hereby orders,” &c. &c. It then directs that the sum of twenty 
dollars be paid monthly, by John McGee, into the hands of the 
Clerk of the Court, during the pendency of the suit, to be, by 
him, paid monthly to Mrs. McGee, for her support and mainten- 
ance, unless the Court shall make farther order to the contrary, 
and that the order be entered upon the minutes of the Court. 
The jurisdiction exercised is to be ascertained, not from the ad- 
dress of the petition, but from the action of the Court. ‘That ad- 
dress the Judge of the Superior Court, who is, under our sys- 
tem, also the Chancellor, had a right to regard as of no conse- 
quence, and take action as the Judge before whom the libel for 
divorce was pending. It was pending before him at Law. The 
motion was predicated on the pendency of the libel. It was a 
motion in that case. ‘The order is part of the record of that 
case, and could as well have been granted without the petition. 
Regarding the order for alimony, as passed by the Judge of the 
Superior Court, in a libel for a divorce pending before him, in a 
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Court of Law, I proceed to consider the objections to it, urged 
by the plaintiff in error. 

It is insisted by the learned counsel for the plaintiff in error, 
Col. Akin— 

1st. That by the laws of Georgia, alimony can be allowed 
the wife, only after a divorce is decreed by a Jury. 

2d. That the Judge of the Superior Court, ina libel for a di- 
vorce, has no power to award an order for temporary alimony, 
but by the intervention of a Jury. 

3d. That if temporary alimony can be allowed to the wife at 
all, it can only be done by bill in Equity, filed for that purpose, 
and a decree duly rendered thereon upon a trial of the merits by 
a Jury. 

4th. That in his answer to the petition of Mrs. McGee, the 
plaintiff in error has, on oath, denied the facts upon which she 
relies for temporary alimony, and the Court being bound to con- 
sider his answer, there was no evidence before the Court to war- 
rant the order. 

5th. That the amount awarded, the circumstances of the par- 
ties, and the amount of the plaintiff in error’s estate, considered, 
is larger than the law will justify. 

The first proposition denies altogether the right of a wife, 
pending a libel for a divorce, to a temporary allowance out of 
the estate of the husband, for her support and maintenance, and 
to defray the expenses of the litigation; the counsel insisting 
that, according to the Jaws of force in this State, no power is 
confe-red upon the Courts, either of Law or Chancery, to grant 
any alimony until after.a divorce is decreed. The discussion of 
this proposition will involve the main points in the case. In this 
State, jurisdiction over divorces is conferred upon the Superior 
Courts by Statute. It belongs not to our Courts of Equity ; and 
by the Act of 1806, all cases of divorce are to be tried by a 
Special Jury. The 2d section of that Act declares that the 
Special Jury “ shall inquire into the situation of the parties be- 
fore marriage, and also at the time of trial, and in all cases 
where they shall determine in favor of a conditional divorce, they 
shall, by their verdict or decree, make provision out of the pro- 
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perty of which the husband may be possessed, for the separate 
maintenance and support of: the wife, and the issue of such mar- 
riage, which verdict or decree the said Court shall cause to be 
carried into effect according to the rules of Law, or according 
to the practice in Chancery, as the nature of the case may re- 
quire.” By the 8th section of the Act of 1806, it is provided 
that in all cases of application for a divorce, the party applying 
shall render a schedule, on oath, of the property owned or pos- 
sessed by the parties at the time of the application, or at the 
time of separation, if they have separated, which shall be filed 
in the Clerk’s office, and after all just debts shall be paid, the 
property shall be subject to an equal division between the chil- 
dren of the parties, except the Jury before whom the case may 
be tried, shall think proper to allow either party a part thereof. 
Cobb’s New Digest, 223 to 227. We hold it settled by Statute, 
that the power to grant divorces in Georgia, belongs alone to 
the Superior Courts, sitting as Courts of Law, and that alimony 
can only be allowed by the same Courts, through the verdict or 
decree of a Special Jury, after they have determined upon a di- 
vorce. But what kind of alimony? Why, very plainly, per- 
manent alimony. ‘That is, provision out of the property of the 
husband for the permanent support and maintenance of the wife. 
Our Statute gives to the Superior Courts the power which, in 
England belongs to the Ecclesiastical Courts, of annulling the mar- 
riage contract, or of separating the parties, and expressly grants 
what, in that Court, is an incidental power—the power to make 
permanent provision for the support and maintenance of the wife. 
It is conceded, too, that these powers cannot be exercised in 
Georgia, but by and through the Jury. But the power which 
the Judge exercised in this case, was not that of allowing a 
permanent provision for the wife. That he could not do. The 
power which he did exercise, and which is here challenged, is 
that of allowing to the wife temporary alimony. It is conceded 
to the plaintiff in error, that this power is not expressly conferred 
by Statute, whilst it is also to be claimed against him that it is 
not prohibited. We look out of the Statute book for its source— 
that is, out of the express provisions of the Statutes. First, 
vot x 61 
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then, I say itis incidental to the power to grant divorces. The 
Superior Court being clothed with jurisdiction over divorces, from 
that jurisdiction springs the authority, pending the cause, to pro- 
vide by summary order for the maintenance of the wife. It is 
thus that the Ecclesiastical Courts in England acquired the pow- 
er to grant alimony. That power is not an original jurisdiction— 
it is derivative and incidental. Indeed, it may be stated as a 
true general proposition, that no Court has an original authority 
to decree a separate maintenance, whilst the marriage contract 
subsists. And when such power is exercised, it is incidental to 
some other conceded power. Thus a Court of Chancery, as an 
original power, cannct decree a separate maintenance for the 
wife ; but having jurisdiction over agreements, when there is a 
separation, and an agreement for separate maintenance, it will 
specifically enforce that agreement. So, also, after a decree for 
alimony, it will lend its aid to prevent the husband’s evading its 
payment by fraud—or it will restrain him by its writ of ne exeat 
regno, from quitting the jurisdiction. As a general rule, the 
wife is left to her Common Law right to charge the husband for 
her support and maintenance. 

In this way, I apprehend, originated the power in the Eccle- 
siastical Courts to provide alimony. Having jurisdiction over 
divorces, as incidental to that, they acquire the power, where the 
divorce was decreed to provide permanently for the wife, and 
the lesser power of providing temporarily for her, whilst the lit- 
igation is pending. Both powers they have immemorially ex- 
ercised. 

In Ball vs. Montgomery, the Lord Chancellor said, “I take it 
to be now established law, that no Court, not even the Ecclesiasti- 
cal Court, has any original jurisdiction to give a wife separate 
maintenance. It is always as incidental to some other matter, 
that she becomes entitled to a separate provision. If she ap- 
plies in this Court, by a supplicavit, for security of the peace 
against her husband, and it is necessary that she should live 
apart, as incidental to that, the Chancellor will allow her separate 
maintenance. So in the Ecclesiastical Court, if it is necessary 
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for a divorce, a mensa et thoro propter sevitium. 2 Vesey, Jr. 
195. 

Mr. Story, denying, as a general rule, the obligation of a Court 
of Equity to decree a separate maintenance, after turning the 
wife over to her credit at Law for maintenance, remarks, “ Or if 
this reliance should be precarious, the wife may make her appli- 
cation to the proper Ecclesiastical Court, for a decree a mensa 
et thoro, or for a restitution of conjugal rights; and as incidental 
thereto, (but not as it seems, as an exercise of original jurisdic- 
tion,) the latter Court. may pronounce a decree for a suitable ali- 
mony.” Story’s Eg. §1422. See, also, Clancy on Married Wo- 
men, b. 5, ch. 9, p. 549, 550. 1 Fonbl. Eg. b. 1, ch. 2, §6, 
note n. 

I see no reason why the Superior Courts of this State have not 
acquired jurisdiction overtemporary alimony incidentally, as the 
Ecclesiastical Courts acquired jurisdiction over alimony, both 
temporary and permanent. It is founded in the most manifest 
justice and the sternest necessity. The property of the family 
is, generally, legally in the possession and under the control of 
the husband. Always so, except in cases where the wife has a se- 
parate estate. She may have brought a part or the whole of it 
into the family. After a decree for a divorce, which establishes 
his delinquency, a provision for the wife is the equitable conse- 
quence of his violation of his conjugal obligations. He being 
in the wrong, it would be a strange perversion of right to turn 
her adrift upon the charities of the world, he retaining her patri- 
monial inheritance ; and if she had none, then it would be still 
flagrantly unjust, as well as morally impolitic, to deny to her 
that support which, whilst under coverture, religion and the laws 
accord to a wife at the hands of her husband. It is not, there- 
fore, unreasonable to say, that the Legislature, in clothing a tri- 
bunal with power to decree a divorce, intended thereby, as ne- 
cessarily incident to it, to invest the same tribunal with power to 
make provision for the wife. This justice and necessity is equal- 
ly as stern, and the inference therefore equally as clear, in re- 
gard to temporary as permanent alimony. Before the delin- 
quency of the husband, if the wife is the libellant, or the guilt 
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of the wife, if he is the libellant, is established, upon naked 
principles of equity she is entitled to the means of living, and 
also of redress of her wrongs in the former case, and of estab- 
lishing her innocence in the latter case. Whatever may be said 
of the policy of divorces, the right to the means 6f prosecuting 
them, and of support during their pendency, so long as they are 
authorized by law, cannot be questioned. The night to be di- 
vorced would be a bitter mockery, if to obtain it an injured wife 
is obliged to endure, not only violence to womanly delicacy, but 
penury and destitution. Equally revolting is it to a proud, al- 
beit a wounded spirit, to be constrained to sue, (as Judge Gaston 
suggests she may sue,) in forma pauperis, and beg the whilst for 
food and raiment. Rather than submit to humiliation so great, 
‘ an innocent woman would forego her rights, and endure the iron 
even whilst it pierced her heart. And what if she be not inno- 
cent—what if her suit be unfounded or her defence impossible? 
Surely, even then, she is entitled to the privilege of the vilest 
felon, that of being heard. To be heard, she must have the 
means. To be heard, as becomes a prima facie innocent wife, 
she must appear before the Court and the country, not as a de- 
pendent for maintenance, but as a law-protected woman. Again, 
it is not enough, (as Judge Gaston again suggests it is,) that the 
law gives her a credit for maintenance, founded on the Common 
Law liability of her husband, and that she may live and prose- 
cute her suit upon that credit. This, it is true, is the reliance 
upon which the law casts her generally. But not after suit is 
instituted. Then it becomes a precarious and inadequate reli- 
ance—then her relations to her husband are changed—then her 
position in society is changed—then her credit may be so weak- 
ened as to be wholly insufficient. To force her upon this re- 
source, is to make her dependent upon the will of others. No 
lawyer,-tradesman, butcher or other person is obliged to trust 
her. They may or they may not. IH ts a condition of dependence 
Jrom which the law intends to rescue her. Nor do we agree with 
the same very distinguished Jurist, (Judge Gaston,) that it will 
be better for both parties, that pecuniary means for carrying on 
the domestic war should not be furnished by law. He believes 
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that this would be impolitic, because it would promote unfound- 
ed and vexatious suits against the husband, exasperate small dif- 
ferences which might be else adjusted by the forbearance of a 
meek and quiet spirit, and would throw the wife into the hands 
of mercenary allies, and withdraw her from the counsels of real 
friends. Such views would be entitled to respect before the Le- 
gislature, if urged against the allowance of divorces at all, but do 
not command our sympathy when urged against the wife, in a 
Court of Justice, where divorces are allowed by law. Let the 
husband and the wife stand equal before the law. Give her the 
same facilities “in the domestic war” that he has. In most ca- 
ses he is in the wrong. This policy of the North Carolina Court 
arms the husband with a fearful advantage over the wife. He 
has the money and plays the tyrant—she has none and becomes 
a slave. We agree with Chancellor Kent in the following com- 
ment upon the opinion of Judge Gaston, as to the policy of giv- 
ing to the Courts the discretion of allowing alimony pendente lite. 
“T am entirely convinced, however, from my own judicial expe- 
rience, that such a discretion is properly confided to the Courts.” 
Wilson vs. Wilson, 2 Dev. & Bat. Law R. 377. 2 Kenl’s Com. 
99, note a. 

Alimony, pendente lite, is a Common Law right. It was an es- 
tablished right in England when we adopted the Common Law. 
It is no less a Common Law right because it grew up under the 
usages of the Ecclesiastical Court. What becomes of that right 
in Georgia? The Common Law which guarantees it has not 
been repealed. It is suited to our condition, and in harmony 
with our institutions. We have no Ecclesiastical Court. The 
jurisdiation which in England belonged to that Court, has been 
transferred here, by Statute, to the Superior Courts, and the 
manner of exercising it pointed out. Upon the subject of tem- 
porary alimony, however, our Statutes are silent. Under this 
state of the facts, I repeat the question, what becomes of the 

right? Is ita right without a remedy? Or rather, is not the 
Superior Court bound to enforce it as much as any other provi- 
sion of the Common Law? By transferring the jurisdiction over 
divorces to those Courts, was it not the intention of the Legis- 
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lature, that that jurisdiction should be exercised, except so far 
as the manner of its exercise is specially prescribed, and except 
so far as the Common Law is in conflict with the laws of Geor- 
gia, and genius of her institutions, according to the Common 
Law? We think it was; and that with the power to grant di- 
vorces, passed the power to enforce the Common Law, which 
gives to the wife temporary alimony. This conclusion becomes 
irresistible, when we reflect that if the Superior Courts cannot 
make this provision, it cannot be made at all. 

[2.] Although there are cases in England and in the United 
States to the contrary, yet I think it must be considered as set- 
tled, that as a general rule, Equity cannot interfere upon the 
ground of desertion, cruel treatment and failure of the husband 
to maintain his wife, or any like ground, to compel him to fur- 
nish her with separate maintenance. The pendency of a suit 
for divorce, is not itself a ground of equitable jurisdiction. That 
does not vary the general rule as to Chancery powers over this 
subject matter. Equity has granted alimony as incident to a 
decree upon a supplicavit for security of the peace against the 
husband. Equity, in case of ill treatment or desertion by the 
husband, or of inability or refusal to maintain his wife, will lay 
hold of any equitable property belonging to her within its reach, 
and decree a suitable maintenance out of that. So, also, if 
there is a positive agreement for maintenance, or a decree for 
alimony, Equity will lend its aid to enforce them.. What I mean 
to say is, that it has no original jurisdiction upon Chancery prin- 
ciples over the subject of the wife’s maintenance. If not, gene- 
rally, for maintenance, then it has none for temporary alimony. 
The assumption that it belongs to a Court of Law, denies it to 
a Court of Equity; for if in this matter the wife has an ample 
remedy at Law, for that reason she will not be heard in Equity. 
The larger number of those cases in England where Equity has 
assumed the jurisdiction, occurred during the Commonwealth, 
when the Ecclesiastical Courts were suspended, and when their 
powers had been conferred on the Commissioners of the Great 
Seal. This satisfactorily accounts for the exercise of the juris- 
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diction during that time. Iam thoroughly convinced that an 
immense preponderance of authority in England is against it. 

In Head vs. Head, Lord Hardwicke said, ‘‘I do not find that 
this Court ever made a decree for establishing a perpetual sepa- 
ration between husband and wife, or to compel a husband to 
pay a separate maintenance to his wife, unless upon an agree- 
ment between them, and even upon this unwillingly.” 3 tk. 
550. See 2 Story’s Com. on. Eq. §$1420 to 1425. Fonbl. Eg. b. 
2, ch. 2, §6, pp. 98, 99, 100. 1b. b. 1, ch. 2, §1, p. 60, note c. 

I find, too, that in most of the cases in the States, where these 
Courts have decreed temporary alimony, the jurisdiction has 
been conferred by Statute, as in New York, or has been derived 
incidentally from an express grant of jurisdiction over divorces. 
In this State, Courts of Equity have no such jurisdiction by Stat- 
ute, nor can they exercise it, in my judgment, upon those princi- 
ples of Equity which we have adopted as coming from Great 
Britain. If this be true, then, our Courts of Law must exercise 
it, or the wife, in all cases like that before me, has a right without 
aremedy. Such a thing, I know, will be found under the most 
perfect judicial system, yet wherever and whenever it ‘is found, it 
is the opprobium of the science, and the Courts will not permit, 
if they can prevent it, without encroaching upon the province 
of the Legislature. 

The proposition that the power to allow temporary alimony, 
belongs to the Court that is clothed with the power of granting 
divorces, has been acted upon by the Ecclesiastical Courts of 
England, and by both the Courts of Common Law and Equity 
in this country, and is sustained by an invincible array of author- 
ity. Ihave met with but one case where it has been distinctly 
denied, and that is the case of Wilson vs. Wilson, in the Supreme 
Court of North Carolina. The opinions expressed in this case 
by Judge Gaston, I have already adverted to. We cannot yield 
to the authority of this case, although we admit its eminence. 
In a recent case in Pennsylvania, under Statutes conferring ju- 
‘ risdiction over divorces, very much indeed like ours, but confer- 
ring no power to make an allowance to the wife for the expenses 
of her suit, a motion was made for an order upon the husband 
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for the expenses. The Court allowed it, upon the ground that “it 
was an incidental authority to the power given to the Court to 
decree divorces.” See Equity Cases by Parsons, vol. 1, p. 78. - 
"The expenses of the suit and the expenses of maintenance stand 
upon the same ground. The expenses allowed were not the Court 
costs simply. See, also, the following cases: Yeo vs. Yeo, 2 
Dickens, 498. Wilson vs. Wilson, 2 Const. Rep. 204. D?.An- 
quillar vs. D’Anquillar, 1 Hagg. Eccl. R. 707. Soilleux vs. Soil- 
leux, 1 Hagg. Eccl. R. 378. Pointer on Marriage and Divorces, 
264. Monroy vs. Monroy, 1 Edwards, 382. Wright vs. Wright, 
1 Ib. 62. Denton vs. Denton, 1 Johns. Ch. R. 365. Miz vs. 
Miz, 1 Ib. 110. Woud vs. Wood, 8 Wend. 364. Wood vs. 
Wood, 2 Paige, 115. Lawrence vs. Lawrence, 3 Paige, 267. 
Germond vs. Germond,4 Paige, 643. Oughton, 306, tit. 206,79, 
§7. Burns, tit. Marriage, ch. 11, §8. 4 Porter, 478, 79. 

[3.] Having thus disposed of the first and third propositions 
of the counsel for the plaintiff in error, I notice now the second, 
which is, that if the Superior Courts have authority to pass the 
order in question, it can be done only after a Jury has consider- 
ed the facts and decreed the amount. The counsel relies upon 
the constitutional guarantee of the trial by Jury. To which I re- 
ply the granting of this order is not a trial in the constitutional 
sense of that word. It is incidental to the trial of the libel, and 
bears the character of an interlocutory order or decree in Chan- 
cery. The Court before whom the libel is pending, is cognizant 
of that fact from its own record, and it would seem that only 
one other fact is necessary to be known in order to grant the 
order, and that is the marriage. When that is admitted, the 
Court will, as matter of course, allow the alimony. In some of 
the cases, the Courts have heard evidence and considered the 
answer of the husband, for its own satisfaction. I have no 
doubt but that if the marriage was denied, the Court would re- 
quire evidence of that fact, and would send that issue to a Jury 
to be found. Nor doI doubt but that the Court may, if it is 
desirous of instructing its own conscience, as to the amount of 
the allowance, require evidence of the circumstances of the par- 
ties. It is clear, however, that the allowance of alimony does 














GAINESVILLE, OCTOBER TERM, 1851. 489 
McGee vs. McGee. 








not depend upon the merits of the issues on the bill. If that 
were true, then none could be allowed until after those issues 
were tried ; that is, until there is a decree. That would uproot 
the whole doctrine of temporary alimony. The rule is, that in a 
suit for a divorce the Court will, wpon motion, if the marriage is 
admitted, order the husband to pay to the wife a sum certain for 
her support, pendente lite, and for the expenses of the litigation, 
and he will be in contempt if he does not pay it. In Wilson vs. 
Wilson, Judge Gaston says, “It is the established law of the 
Ecclesiastical Courts, in all suits for divorce, or suits for the res- 
titution of conjugal rights, as soon as the Court is judicially in- 
formed that the fact of the matriage has taken place, that it is 
competent for the wife to apply for alimony pending the suit.” 
2 Dev. & Bat. Law R. 377. Mix vs. Miz, 1 Johns. Ch. R. 110. 
Oughton, 306, tit. 206, 9. 2 Dickens, 498. The wife, when 
suit is instituted for a divorce, whether she is plaintiff or defend- 
ant, is under the protection of the Court—the Court, as to her, is 
in loco parentis, and will compel the husband to maintain her 
during the litigation, and pay the means of conducting it, be- 
cause she is a wife, and because the suit presumes separation, alien- 
ation and dependence. Upon these views of the subject, found- 
ed in principle and deduced from the authorities, the granting of 
the order for temporary alimony is not atrial, and is not viola- 
tive of any constitutional right of the husband. 

[4.] The fourth ground taken by the counsel is, that inasmuch 
as the answer of the husband, or rather more appropriately de- 
signated, his traverse of Mrs. McGee’s petition, denies out and 
out the facts therein stated, the Court had no evidence upon 
which to base the order, and, therefore, the order was illegal. 
The principles stated in reply to the last noticed proposition of 
the plaintiff’s counsel, it must be seen at once, area reply to this 
also. The marriage is not denied, and the record before the 
Judge proved the pendency of the libel. The denials of the 
answer are not to be taken as conclusive against the wife. If, 
indeed, the answer of the husband, denying the grounds taken 
for alimony, as cruel treatment, desertion, &c. were sufficient to 
preclude her alimony, then would the wife be subjected, in this 
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matter, to his ex parte statements ; or to avoid that, the Court, be- 
fore awarding it, would be constrained to try the merits. We 
have seen that temporary alimony does not depend upon the 
merits. Whilst making this statement, I do not deny to the 
Court the right to inform its own conscience, by enquiring so 
far as it may feel it necessary into the facts. This is the nght 
of the Court—a different thing from the assumed right of the 
husband to an investigation into the merits of the libel. And 
whilst I insist that temporary alimony, as a general rule, is con- 
sequent upon marriage and suit, yet I also concede that there 
are cases in the books, where it has been refused upon a denial 
in his answer by the husband, of the facts upon which the di- 
vorce is sought, coupled with an offer to take back his wife and 
provide for her. If the answer is evidence for the husband, the 
controverting it is the right of the wite, and thus a trial of merits 
would be inevitable. It is not, however, true in fact, that there 
was no evidence but the petition and answer before the Court in 
this case. The order recites that the libel had been once tried 
before the Judge, and that he heard the evidence on that trial, 
and that he had considered the answer and the evidence. He 
was judicially informed, by the trial of the libel, of the merits, so 
far as to satisfy him that it was right to grant a provision for 
Mrs. McGee. 

The last position of the plaintiff’s counsel is, that the amount 
allowed to Mrs. McGee is toolarge. The proportion of the hus- 
band’s estate to be given to the wife as permanent or temporary 
alimony, is a matter of judicial discretion. It is always less in 
the latter than in the former case. The Court will not encour- 
age vexatious suits by large grants to the wife. She is entitled 
to a support only, pendente lite. What will be a support, depends 
upon the wealth of the husband—her personal income, if any, 
aside from his property—the number of children or others de- 
pendent upon him, and the circle of society in which she is ac- 
customed to move. The amount is not limited to a fair propor- 
tion of income, but may trench upon the corpus of his estate. It 
may depend, too, upon the ownership by the wife of a separate 
estate, and its amount. If she has a separate estate, that is to 
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be considered by the Court. 2 Hagg. Consist. R. 200. 2 Phill, 
R. 44, 45, 48. 2 1b. 152, 235. 1 Paige, 246. 3 1b. 270, 271. 
4 J. C. R. 197,’8. 

Taking these principles as a guide, we do not feel authorized 
to disturb the award. The discretion was justly exercised. We 
should not control that but upon clear and strong grounds. The 
property of the husband was worth $4,000—there are no chil- 
dren or other dependants in the family, so far as the record 
speaks—Mrs. McGee has no separate estate. Twenty dollars 
per month was the allowance, both for expenses of the suit and 
maintenance. We cannot think that too much. We are the 
less disposed to interfere for another reason, and that is this, to 
wit: the order is operative only until farther order of the Court. 
If it was not so in terms, the Court below has power to modify 
it—to enlarge or reduce the amount, in the exercise of a sound 
judicial discretion. 

Let the judgment be affirmed. 











No. 69.—Aveustus F. Wittias and others, plaintiffs in error, 
vs. SaMUEL Rawuiys, administrator of THos. W. Rawuins, 
deceased, defendant. 


[1.] A plaintiff in ejectment is entitled to sue for and recover Jand under 
letters which empower him to administer “the goods and chattels, rights and 
credits” of the deceased. 

[2.] The provision in the Judiciary Act of 1799, inhibiting defendants from 
denying any deed, bond, bill, single or penal note, draft, receipt or order, 
unless upon oath, applies to such instruments only, as are the foundation 
of the suit, and not to such as are collaterally introduced in evidence. 

[3.] Either party in an ejectment cause, is entitled to impeach by proof— 
and without making an affidavit that it is a forgery—the genuineness of a 
deed tendered in evidence ; and if necessary, time will be given, upon suita- 
ble showing, to procure testimony. 
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Ejectment, from Gordon Superior Court. Tried before Judge 
Joun H, Lumpxin, May Term, 1851. 


This was an action of ejectment, brought by the plaintiff in 
error against the defendants. On the trial, plaintiff offered in 
evidence, his letters of administration, granting him the power 
to administer the “‘ goods, rights and credits,” of his intestate, 
which were objected to by defendants, as not conveying any right 
to sue for land. The Court overruled the objection and the 
plaintiff proceeded. 

For the defence, there was offered a deed from Silas A. 
Brown, to defendants, and a deed from Thomas W. Rawlins, 
plaintiff’s intestate, to Silas A. Brown, both covering the land in 
dispute. To this last deed, plaintiff objected and offered an 
affidavit, swearing that his intestate had never executed the 
same. Defendant insisted that the affidavit could not be heard, 
and that the deed, being regularly proven and recorded under 
the Statute, ought to be admitted without further proof. The 
Court decided to hear the affidavit of plaintiff, and no further 
proof of the deed being offered, it was rejected, and the Jury 
found for the plaintiff. Whereupon defendants excepted to the 
ruling of the Court, in admitting the letters of administration ot 
plaintiff, and in permitting the plaintiff to deny by his own oath 
the genuineness of the alleged deed of his intestate, and in re- 
jecting said deed without other evidence against it than said 
affidavit. 


Axw & Joxnson, for plaintiffs in error. 
ALEXANDER, for defendant. 


By the Court.—Lumexin, J. delivering the opinion. 


Samuel Rawlins, as administrator of Thomas W. Rawlins, de- 
ceased, brought an action of ejectment against Augustus F. 
Williams and William C. Jones, to recover a lot of land in Gor- 
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don County, to which William H. Bailey was made a co-de- 
fendant. 

[1.] On the trial, the plaintiff introduced in evidence, the 
grant from the State of Georgia to his intestate—his letters of 
administration granted by the Court of Ordinary of Pulaski 
County—proved the possession of the defendants, and closed his 
case. 

His letters of administration were objected to, on the ground 
that they entitled him only to administer the personal property of 
his intestate, and not his real estate ; and consequently conferred 
no authority to sue for land. The power delegated, was to ad- 
minister “the goods and chattels, rights and credits” of the de- 
cedent. 

We think this question virtually decided in Sorrell vs. Ham 
& Ham, 9 Geo. R.55. If it were not, a practice of a half centu- 
ry, sustaining this form of letters, as a grant to dispose of the 
entire estate, is reason enough why it should not be disturbed at 
this late day. Every change is an evil. Omnis innovatio plus 
ovitate perturbat quam felicitate prodest. Better to abide by former 
decisions, even where they work some inconvenience, unless 
evidently contrary to reason and law. Here no possible mis- 
chief has arisen from the rule as established. None can grow 
out of it. Besides, it is the form prescribed by the Legislature to 
the “people” and “especially County officers,” upon the report 
and approval of the very able Committee appointed by the Gov- 
ernor to examine the “ Form Book of Howell Cobb, Esquire.” 
(Cobb’s Analysis, 4, 234.) After all, the word “ rights” is ex- 
ceedingly broad, and was intended no doubt, to include every 
species of property, whether real or personal, in possession or 
expectancy, belonging to the deceased. 

[2.] In support of the defendant’s title, a deed was read from 
Silas A. Brown to Wm. H. Bailey, one of the co-defendants, 
dated 7th February, 1838, and recorded the 13th day of March 
next thereafter, for the premises in dispute. Then a deed from 
Thomas W. Rawlins, the plaintiff’s intestate, to Silas A. Brown, 
dated 24th of January, 1838, regularly proven, and recorded 
26th day of February, 1838. The plaintiff objected to the in- 
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troduction of this evidence as offered, and was allowed by the 
Court to make oath that this deed was not executed by his in- 
testate, nor any one for him; but that the same was a forgery. 
To this decision the defendant by his counsel excepted. 

The course pursued by the presiding Judge in this case, was 
so obviously»in furtherance of justice, that it is with difficulty 
we have obtained our consent to overrule it. That scores of 
land titles have been falsely and fraudulently manufactured in 
this State, and smuggled through the Courts, under the provi- 
sions of our registry Acts, I have no doubt; and to prevent this 
mischief, the Judge established a rule, which if it had the sanc- 
tion of the Legislature, which I trust it soon will, would re- 
ceive unqualified approbation. But had he authority of law for 
doing this ? 

It is conceded in the argument, and is undoubtedly true, that 
this case is not embraced in the provision of the Judiciary Act 
of 1799, requiring parties to deny on oath, instruments of wri- 
ting, upon which they are sued. That Statute relates only to 
writings which are the foundation of the action; indeed, it does 
not apply by analogy even to this case ; for that provision was 
made for the benefit of plaintiffs. It relieves them from the ne- 
cessity of proving the execution of the instrument upon which 
the suit is brought, contrary to the rule of the Common Law, 
unless the defendant will put in the plea of non est factum, and 
verify it. 

Whereas, the proposition here is, to allow the adverse party, 
after the deed has been proven according to law, and placed in 
a condition to be read as evidence, to have it withheld from the 
Jury, without additional proof as to its execution. I repeat, the 
provision in the Act of 1799 is for the benefit of plaintiffs, but 
this decision is for the protection of defendants, or the contest- 
ing party at least, by allowing them to make testimony for 
themselves, and to use it to defeat the operation of competent 
evidence already legally admitted on the other side. 

We apprehend that this cannot be done. It is to legislate, to 
all intents and purposes, and not to legislate in a vacant field 
merely, but to repeal an existing Statute; for by the law, as it 
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now stands, when deeds are recorded upon the official attesta- 
tion of a Magistrate, or proof of their execution by one of the 
subscribing witnesses, they are allowed to be read in evidence 
without further proof of their execution. But the decision says 
that this shall not be done, if the opposite party will deny the 
genuineness of the deed on oath. 

We know of no such practice—one which authorizes non est 
Jactum, to be pleaded not directly to the instrument which is the 
foundation of the suit, but collaterally to a piece of ‘evidence ; 
nor is it absolutely necessary, however convenient it might be, 
to resort to such a proceeding, in order to get rid of a forged 
deed. 

[3.] It may be impeached without it, and if it be sprung upon 
the party by surprise, and he is not prepared with proof to assail 
it,a continuance should be moved for, supported by affidavit, for 
the purpose of attacking its validity. And the Courts, upon 
application, would compel the original to be filed in the’Clerk’s 
office, to be inspected by persons acquainted with the hand- 
writing of the grantor and witnesses, or to be attached to inter- 
rogatories, as the exigencies of the case might require. And all 
other means failing, resort might be had by bill, to the con- 
science of the grantee and all others who were suspected to be 
concerned in the fraud. 





No. 70.—Finis E. Cartton and Resecca A. Carurton, by their 
next friend, Turner H. Tripper, plaintiffs in error, vs. JAMES 
Price, defendant. 


[1.] Where a testatrix by her will, made the following bequest, “I give and 
bequeath to my son, Robert W. Carlton, during his natural life, and at 
his death to the lawful begotten heirs of his body, the following property, 
(to wit,) Aggy, a woman about thirty-two years of age, and the rest of her 
children, (to wit,) James, Caroline, Sarah, Manuel and John, and all their 
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increase forever: Nevertheless, if the said Robert W. Carlton, shall die 
without an heir, then it is my desire that the above named and described 
negroes and their increase be set free at his death.” Held, that the dispo- 
sition of the property was good as an executory bequest, and that the 
children of Robert W. Carlton took the same as purchasers under the will, 
and not as heirs general, by descent. 


Trover, from Chattooga Superior Court. Tried before Judge 
Jno. H. Lumpxtiy, April Term, 1851. 


The facts of this case are as follows: Mrs. Lucy Carlton, 
of the State of Alabama, died, leaving a will, in which was the 
following bequest: ‘“‘I give and bequeath to my son, Robert 
W. Carlton, during his natural life, and at his death to the law- 
fully begotten heirs of his body, the following property, to wit: 
Aggy, a woman about thirty-two years of age, and the rest of 
her children, to wit, James, Caroline, Sarah, Manuel and John, 
and alltheir increase forever. Nevertheless, if the said Robert 
W. Carlton, shall die without an heir, then it is my desire that 
the above described and named negroes and their increase be 
set free at his death.” This will was established, and Robert 
W. Carlton took possession of the negroes under it, and subse- 
quently sold them to defendant. Robert W. Carlton died, leav- 
ing the plaintiffs, his children, minors, who now sue Price, the 
defendant, for the negroes. All these facts were admitted on 
the trial. The Court below, held that the will created an estate 
tail, and was therefore void as to the limitation over, and vested a 
fee simple in Robert W. Carlton. 

The Jury found for defendant, and plaintiffs excepted to said 
ruling of the Court. 


Axin & Tripre, for plaintiffs in error. 


ALExanDER & UnprErwoop, for defendant. 


By the Court.—Wanner, J. delivering the opinion. 


[1.] The only question made in this case, is as to the con- 
struction of the second clause of the will of the testatrix. 
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By the second clause of the will, the testatrix made the fol- 
lowing bequest: “I give and bequeath to my son Robert W. 
Carlton, during his natural life, and at his death to the lawfully 
begotten heirs of his body, the following property, (to wit:) Aggy, 
a woman about thirty-two years of age, and the rest of her chil- 
dren, to wit, James, Caroline, Sarah, Manuel, and John, and all 
their increase forever. Nevertheless, if the said Robert W. 
Carlton, shall die without an heir, then, it is my desire that the 
above described and named negroes and their increase, be set 
free at *his death.” Taking the whole clause of the will into 
consideration, are the words, “I give and bequeath to my son, 
Robert W. Carlton, during his natural life, and at his death to 
the lawful begotten heirs of his body, the following property, 
&c.” to be regarded as words of limitation, or as words of pur- 
chase? That it was the intention of the testatrix, for the chil- 
dren of her son Robert, to take the property if he should,leave 
any children at his death, is manifestly apparent ; and the only 
question is, whether such intention can be carried into effect, 
without violating the rule of law. For the plaintiff in error, it is 
insisted, that the superadded words, contained in this clause of 
the will, are sufficient to take it out of the general rule of law, 
which prohibits the limitation of property over upon an indefinite 
failure of issue, and that the disposition of the property is good 
as an executory bequest to the children of Robert W. Carlton, 
who are now the plaintiffs. For the defendant, it is contended 
that there are no superadded words, which will take the bequest 
out of the general rule, and that it is a limitation over after the 
death of the first taker, upon an indefinite failure of issue, con- 
sequently too remote and void. 

We will first state the rule of law, and then inquire whether the 
testatrix has violated it, so. as to prevent her intention from being 
carried into effect. When the intention of testators and the laws 
of the land are in conflict, the latter must prevail. The rule of 
law is, that whenever the testator limits his property to take 
effect after the death of the first taker without heirs, or without 
issue, subject to no other restriction, the limitation is void, as 
being too remote ; such a disposition of property is considered 
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as a limitation over upon an indefinite failure of issue, and is 
therefore an estate tail, which is prohibited by our law. In or- 
der to constitute a good and valid executory bequest or devise, 
the limitation over must be confined to a stated period, to wit, 
to a life or lives in being, and twenty-one years afterwards, to 
which may be added a few months more to reach the case of a 
posthumous child. When the time is definitely fixed by the 
testator within which the limitation over of the property is to 
take effect, and such time is within a life or lives in being and 
twenty-one years afterwards, as required by law, the limitation 
over is good, and the intention of the testator will be carried 
into effect ; for being a limitation over upon a definite failure of 
issue within the time allowed, the law is not violated, nor the 
public policy of the country prostrated. 

But when the time for the limitation over after the death of 
the first taker is not definitely fixed by the testator, as when prop- 
erty is bequeathed to A and his heirs, or to the heirs of his body, 
and if A shall die without any heir, or heirs of his body, then 
the property is given over to B, this limitation over to B is void, 
because it is a limitation over to him whenever the heirs or de- 
scendants of A, the first taker, shall become extinct, without 
any reference to any particular period of time, or any particular 
event—ait is, in the language of the authorities, a limitation over 
upon an indefinite failure of issue, and void for the reason it 
might tie up property for generations. 

Who is meant by the testatrix as “the lawfully begotten heirs 
of his body?” Is it a fair interpretation of the will to say, she 
meant the heirs general of her son Robert, who might be in ex- 
istence, without regard to any definite or fixed period of tinre? 
The latter part of the clause forbids that construction; for she 
declares, “‘ nevertheless, if the said Robert W. Carlton shall die 
without an heir, then it is my desire that the above described 
and named negroes be set free at his death.” It was only such 
heirs of her son Robert as might be in life, and capable of tak- 
ing at his death, who were to have the property. 

The bequest is restricted to such heirs of her son Robert as 
might be in life, and capable of taking the property at his death ; 
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because, she makes a final disposition of the property at his death, 
if no heirs of his body to take it at that time, not at any indefi- 
nite period of time after the death of her son Robert, who was 
the first taker. The words “lawfully begotten heirs of his 
body,” were used by the testatrix as synonymous with children, 
and not as heirs general, who were to take by descent. 

The words “lawfully begotten heirs of his body,” were used 
to designate a particular class of persons, by the testatrix, who 
might be in life and capable of taking the property at the death 
of her son, and if there was no one in life answering the descrip- 
tion of “heirs of his body” to take the property, then, at his 
death, she made a final disposition of it, which conclusively re- 
buts the idea that the property was to be tied up, and descend 
to the heirs general of her son Robert in succession, without 
any restriction as to time. The final disposition of the property 
by the testatrix, at the death of her son, takes the case out of the 
general rule, in our judgment, inasmuch as a definite period of 
time is fixed for the persons answering the description of heirs 
of the body of Robert to take the property, which period of 
time is within a life, or lives in being, and twenty-one years 
afterwards. Itis also our judgment, that the bequest in the will 
of Lucy Carlton, is good as an executory bequest, and that the 
children of Robert Carlton, who are the plaintiffs, take the prop- 
erty as purchasers under the will, and not as heirs general by de- 
scent. Kemp vs. Daniel, 8 Geo. R. 385. Burton vs. Patterson, 
Ibid, 146. 

Let the judgment of the Court below be reversed. 
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No. 71.—Samuet P. Tuurmonp, plaintiff in error, vs. Joun 
Horton, defendant. 


[1.] Under the Act of 1767, which declares that when in actions of slander 
the damages assessed shall be less than 40 shillings, the plaintiff shall re- 
cover nomore coststhan damages: Held, that the value of forty shillings, 
in dollars and cents, is to be determined according to the rate at which 
dollars were estimated in shillings and pence, at the time when the Act 
was passed, that is, at the rate of 4 shillings and 8 pence; and that the 
sum prescribed by that Act is eight dollars and 57 cents and a fraction 
of a cent. 


[2.] Held, that in actions of slander, when the verdict is for a sum less than 
forty shillings, it is not competent for the defendant to have judgment 
against the plaintiff for his costs, incurred in defence of the action. 


Illegality, in Jackson Superior Court. Decided by Judge 
James Jackson, August Term, 1851. 


Samuel P. Thurmond sued John Horton in an action on the 
case, for slanderous words, which was tried on the appeal, and a 
verdict for five dollars damages returned by the Jury. Where- 
upon, plaintiff entered judgment for the costs of suit against the de- 
fendant, on which execution was issued, and defendant filed his 
affidavit of illegality thereto, on the ground that the verdict was 
for a sum less than forty shillings, and that therefore, the plain- 
tiff, under the Statutes of Georgia, could have no more costs 
than damages. 

The Court sustained the affidavit of illegality and set aside 
the execution. On which, defendant, having paid five dollars 
for the damages and the same for costs, moved an order allowing 
him to enter judgment against the plaintiff for the costs incurred 
bythe defence of the suit, which order the Court granted. 

Plaintiff excepts to the decision of the Court on both ques- 
tions, and by consent of parties both were brought up at once 
by bill of exceptions. 


> for plaintiff in error. 


Prerptes and UnpEerwoop, for defendant. 
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[1.] The verdict is for five dollars, and the plaintiff in error 
contends that he is entitled to his full costs, notwithstanding the 
Act of 1767, which declares that when the damages assessed 
in actions of slander are less than forty shillings, the plaintiff 
shall recover no more costs than damages. Prince, 576. 

He insists that jive dollars is not less than forty shillings. 
If this be true, he is entitled to full costs, for then he is not with- 
in the prohibition of the Act of 1767. His argument is this, to 
wit: By the Act of 1794, the Legislature has fixed the value of 
the dollar at 8 shillings and 4 pence, and that being true, jive 
dollars is not less than 40 shillings, and he is not precluded from 
full costs by the Act of 1767. But we think that the Act of 
1767 is not at all affected by the Act of 1794. The objects of 
these Acts are essentially different. The Act of 1794 does not 
declare that when verdicts in actions of slander are rendered in 
dollars and cents, that then they are to be valued in shillings, at 
the rate of 8 shillings and 4 pence to the dollar—it has no express 
reference to the Act of ’67. Nor is the Act of ’67 repealed or 
modified by the Act of 94, by implication. Prince, 156. Both 
of these Acts are to stand for the definite purposes for which 
they were passed. The latter Act, to wit: the Act of 794, pro- 
vides “that from and after the first day of July thereafter, a 
Spanish milled dollar shall pass and be received in payment of 
debts which may be contracted by or with any person or persons 
within this State, and in payment of all taxes that may be laid 
or assessed after the present session, at the rate of 8 shillings 
and 4 pence, and all other coins in the same rate and proportion.” 
The Legislature intended to do no more by this Act than to say 
that in the payment of taxes and of debts, a Spanish milled dollar 
should be taken at so many shillings and pence to the dollar. 
It declares the rate of the dollar in payment of taxes and debts, 
in shillings and pence. Before that Act, the Spanish milled 
dollar passed at the rate of 4 shillings and 8 pence ; it theii@fore 
altered very materially the current rate of the dollar in shillings 
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and pence. But what has this to do with the amount of verdicts 
in actions of slander? The object of the Act of ’67, was to 
determine the amount of the verdict in such actions, which 
should carry with it full costs against the defendant, or to fix 
an amount, below which the verdict falling, the plaintiff should 
have no more costs than damages. This amount is declared in 
shillings, and forty shillings is the sum. 

During our colonial state, the currency was counted in 
pounds, shillings and pence, as in the parent State, whilst no 
doubt, a large amount, if not the largest amount of money in 
circulation was the coinage of Spain—-the Spanish dollar, 
more particularly. Its value in British currency is now, and 
was no doubt, in 1767, in England, equal to four shillings and 
six pence. At this time in Georgia, one dollar in Federal 
money, that is, 100 cents, is equal to four shillings and 8 pence 
—that is, it is estimated at two pence higher in shillings and 
pence, than it is in Great Britain. So it was estimated in South 
Carolina and Georgia, so far as I can learn, in 1767. The dif- 
ference between the value of the dollar, in shillings and pence, 
in 1767, in this country and Great Britain, is to be attributed, 
no doubt, to the scarcity of that coin here, relatively to England. 
Commercial necessity, no doubt, gave rise to the difference, and 
usage made it a monetary law. Whatever may be the origin of 
it, and in this case that is not material, the fact is unquestiona- 
ble that then and now we count the Spanish dollar in shillings 
and pence, at four and eight pence. It was in this light that the 
Legislature must have understood the matter when they passed 
the Act of 1767. And when we would reduce forty shillings 
into dollars and cents, we must do it as they would then have’ 
done it, at the rate of four shillings and eight pence to the dol- 
lar. Forty shillings at that rate, amounts tothe sum of eight 
dollars and fifty-seven cents, and a fraction of acent. That is 
the sum to which, in 1767, the verdict must have reached to 
entitle the plaintiff to full costs. That is still the sum. No 
legislation has since changed it. The Act of 794 alters the val- 
ue in shillings and pence of the Spanish dollar, but because it 
does so alter it, can it be inferred that they intended to reduce 
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the amount of verdictsin actions for slander, which should carry 
full costs? By no means. It does not follow because that 
amount is declared in shillings, that legislation about the rate at 
which the dollar should pass in shillings and pence, affects it. 
If it had been declared in dollars, the amount wonld no more 
remain the same than it does under the designation of shillings, 
until changed by law. In 1767, and now, upon these principles, 
five dollars is less than forty shillings, and the plaintiff is entitled 
to no more costs than damages. Upon this assignment the 
judgment, of the Court below must stand. 

[2.] The defendant below having paid the damages and the 
same amount as costs, moved the Court for an order allowing 
him to enter up judgment against the plaintiff for his costs in- 
curred in defence of the action, which was granted, and by con- 
sent, this ruling comes up also for review. We know of no law 
to authorize this judgment. It is not allowed by the Act of 
1767, or any general law, so far as we are advised. The pow- 
er to award it. does not follow a denial of the costs to the plain- 
tiff. In the absence of any legislation upon the subject, we are 
compelled to reverse this order. Whether the defendant after 
paying his cost, may not recover it in an action out of the plain- 
tiff, is a question not made, and not now determined. 

Let the judgment be reversed on the last ground only. 





No. 72.—Vrv1an Homes, plaintiff in error, vs. Joun F. Martin, 
defendant. 


[1.] A contract in general restraint of trade is void; but if in partial re- 
straint of trade only, it may be supported, provided the restraint be rea- 
sonable and the contract founded on a consideration. 

[ 2.] When H sold to A, a town lot, with a restriction that it shouldimot be 
used as a tavern: Held, that the restriction was valid. ' 

[8.] A general conveyance may be limited by restrictive wordsin the same 
instrument. 
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[4.] It is competent for the vendor to convey the fee to the vendee, and 
reserve certain rights to himself, his heirs and assigns. 


Case, in Gwinnett Superior Court. Tried before Judge 
James Jackson, September Term, 1851. 


The facts in this case are as follows: Vivian Holmes con- 
veyed by deed, to Henry J. Arnold, a house and lot in the town 
of Lawrenceville, which deed contained the following reserva- 
tion or restriction, ‘‘ That the said house and lot shall not be 
kept by the said Arnold or his assigns, as a public tavern or 
hotel; which right is reserved in said property by said Holmes.” 
The deed was otherwise in the usual form of a conveyance in 
fee simple, with warranty. Arnold made a quit claim deed of 
the property to John Hendricks, who made a similar quit claim 
to John F. Martin, who opened the house as a tavern, with no- 
tice of the restriction. 

Holmes brought his action on the case, against Martin, for 
damages sustained by his keeping said tavern in contravention 
of the restriction imposed by the deed under which he held. 

On the trial, the Court charged the Jury that the restriction 
and reservation in the deed was void and of no effect. Where- 
upon, the Jury returned a verdict for defendant, and plaintiff 
excepted to said charge of the Court. 


Preptes, for plaintiff in error. 
Doveuerty, for defendant. 


By the Court.—Lumpxw, J. delivering the opinion. 


We wish it understood in limine, that the isolated question 
submitted for our review, is, whether the restriction in the deed 
from Holmes to Arnold, that the lot which the former sold to 
the latter, in the town of Lawrenceville, should never be used for 
a tavern, except by the grantor, his heirs and assigns, in the event 
that they should again hecome the proprietors of the property, 
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is void? The Circuit Judge held that it was. The ground 
upon which this judgment was rendered, is not stated in the 
record ; we suppose that this clause in the deed was deemed a 
nullity, because made in restraint of trade, and therefore incon- 
sistent with the policy of the law. 

[1.] But the distinction was early taken, and is established by 
an unbroken current of authority, English and American, be- 
tween such stipulations as are in general restraint of trade, and 
such as are in restraint of it only as to particular places and 
persons, or for a limited time. ‘The latter, if founded upon a 
good and valuable consideration, are valid, while the former are 
universally prohibited ; as for instance, where one sold another a 
grocery store fora sum of money stated in the deed, and agreed not 
to carry on the same business within a certain limited distance, 
the agreement was enforced, as not against the policy of the law ; 
so an agreement not to run a stage on a specified road was held 
valid. 

[2.] The reason assigned for this difference is, that all gene- 
ral restraints tend to promote monopolies and to discourage 
industry and enterprise and just competition ; whereas the same 
reason does not apply to special restraints. On the contrary, it 
may even be beneficial to the public, that a particular place 
should not be overstocked with persons engaged in the same 
business. Mitchell vs. Reynolds, 1 P. Wms. 181; where this 
subject is elaborately considered. '7 Mod. 230, 248, and the cases 
there cited. 10 Mod. 27, 85,130. 2 Sawnd. 156, a note (1.) 
2 Str. '739. 2 Ld. Raym. 1456. 8 Bro. P. C. 349. 1 Bro. 
C. C.418. 57. R.118. Cro. Jac. 596. 18 Ves. 436. The 
Jurist, (1844,) Vol. 8,1051. 14 Ves. 468. 17 Ves. 336. 2 
Mad. R. 198. Smith on Contracts, 99. 8 Mass. R. 223. 9 
Ibid, 522. 1 Pick. R. 443. 3 Ibid, 188. 6 Ibid, 206. 4 
Bibb, 486. 7 Cowen, 307. 

[3.] It has been suggested in the argument, though not very 
seriously urged, that the reservation in the deed is inconsistent 

_with the rights of property previously conveyed to the vendee. 
But a general covenant may be cut down by restrictive words 
in the same instrument. Vina vs. Marshall, 3 J. B. Mone, 703, 
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717. Hesse vs. Thomson, 3 Russ.and P. 565. Samuel vs. Aus- 
ley, 10 J. B. Mone, 55. Martyn vs. McNamara, 4 Due & W. 411. 
[4.] Itis competent for one to convey the fee to another and 
reserve the right of mining, of common, of waterway, with the 
power of entry, for the purpose of making, opening or cleansing 
water-courses, or the right of entry for making reservoirs, 
or of planting ladders for the repair of adjoining houses, or the 
right of sporting. Sugden on Vendors, 353, 366. 2 Swanston, 
222. 16 Ves. 390. 1 DeG.& S. 609. 1 Jac. & W. 172. 
The judgment must be reversed and a new trial granted. 





No. 73.—Gusravus T. Symmes, plaintiff in error, vs. Evian B. 
Arnotp and wife, defendants. 


[1.] Where an instrument, in the form of a deed, purported to convey cer- 
tain property therein named, in which it was declared by the party exe- 
cuting it, that she “reserved to herself the use of all the property during 
her natural life, then to go to the above named persons, and from thence- 
forth to be their property absolutely, without any manner of condition :” 
Held, that the instrument was a testamentary paper, and not a deed. 


In Equity, in Walton Superior Court. Decision by Judge 
James Jackson, August Term, 1851. 


In 1815, Mrs. Susannah Stamper executed the following in- 
strument: 

Georgia, Morgan County. 

To all people to whom these presents shall come, that I, 
Susannah Stamper, of the State and County aforesaid, for and 
in consideration of the love and good will and affection which 
Ihave and bear towards my loving niece Susannah Ware, 
daughter of James Ware, Junior, have given and granted, and- 
by these presents do fi€ely give and grant unto the said Susan- 
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nah Ware, her heirs and assigns, one negro girl by the name of 
Judy, and one bed and furniture, and also give unto my loving 
brother-in-law, James Ware, Junior, one negro man by the 
name of Bow, and one negro woman by the name of Sarah, and 
a parcel of land, being a part of the lot that the said James 
Ware now lives on, joining James Ware ; and I also give unto 
the said James Ware, all my stock, one mare, two cows and 
two yearlings, and all my hogs, and also all my household and 
kitchen furniture. I, the said Susannah Stamper, reserve to 
myself the use of all the property during my natural life, then 
to go to the above named persons, and from thenceforth to be 
their property absolutely, without any manner of condition. 

In witness whereof, I have hereunto set my hand and seal, 
this 19th day of May, one thousand eight hundred and fifteen. 

SUSANNAH STAMPER. [L. s.] 
Singned and sealed in the presence 
of Lucy Ware, 
Bonvitt M. Ware, 
James Ware, Senr. 

This instrument was regularly proven and recorded. In 
1849, Elijah B. Arnold, who had intermarried with the Susan- 
nah Ware named in the conveyance, filed with his wife a bill in 
Walton Superior Court, setting forth that Susannah Stamper, to 
defeat their title in remainder to a portion of the above named 
negroes, had executed a conveyance of them to Gustavus T. 
Symmes, and had sold one of them to some person unknown. 
Whereupon they prayed a process under the Statute, to require 
security of Mrs. Stamper and Symmes for the forthcoming of 
the negroes at the death of the former. Pending this suit, Mrs. 
Stamper died, leaving a will bequeathing the property in ques- 
tion, to her co-defendant, Symmes. The bill of Arnold and 
wife was demurred to, on the ground that the paper under which 
they claimed title was a will and not a deed, which demurrer 
was overruled, the Court holding the paper to be a deed. 

To which decision defendant excepted. 





DoveHeErty, for plaintiff in error. 
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Hittyer, for défendant. 
By the Court—Wanvner, J. delivering the opinion. 


[1.] The only question made in this case is, whether the 
instrument of writing executed by Susannah Stamper, is to be 
considered a deed or a will. 

For the plaintiff in error, it is insisted that according to the 
ruling of this Court, in Hester vs. Young, (2 Kelly, 31,) and in 
Cravy vs. Rawlings, (8 Geo. R. 450,) this instrument must be 
considered as a testamentary paper, and not a deed. For the 
defendants in error, it is contended, that the instrument passed 
a present interest, which vested at the time of its execution, and 
therefore is good and valid as a deed between the parties there- 
to. 

The first part of the instrument executed by Susannah 
Stamper, is in the form of a deed, but in the latter part of it she 
reserves to herself the use of all the property during her natural 
life, “then to go to the above named persons, and from thence- 
Jorth to be their property absolutely, without any manner of con- 
dition.” Ifthe property had been conveyed to the persons 
named in the instrument, and a present interest thereto, vested 
in them atthe time of its execution, why declare that after the 
termination of her natural life, it was “ thenceforth to be their 
property?” This declaration clearly shows, in our judgment, 
that it was not the intention of the parties to convey any present 
interest in the property, until after the death of Susannah Stamp- 
er. After the termination of her natural life, the property men- 
tioned in the instrument was thenceforth. to be the property of 
the persons named in it, absolutely, without any manner of con- 
dition. Itis urged, however, that the words, “ without any man- 
ner of condition,” contained in the last part of the instrument, 
go to show that a present interest in remainder was conveyed to 
the donees, subject to the condition of the life estate of the do- 
nor. If an estate in remainder was created by the instrument, 
the title to the property vested in the donees, at the time of its execu- 
tion. It was their property immediately on the execution of the 
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instrument, to be enjoyed by them, at the death of Susannah 
Stamper; for it is a cardinal rule of the Commun Law, in respect 
to remainders, that the interest or estate in remainder, passes 
out of the grantor and vests in the grantee during the continu- 
ance of the particular estate, or eo instanti that it determines. 
2 Bl. Com. 168. If it was an estate in remainder, as is contend- 
ed, it was not dependent upon any condition, but the interest in 
the property would have been absolutely vested in the donees, 
from the time of the execution of the instrument, so that the 
words “ without any manner of condition,” could not have de- 
stroyed its legal operation or effect. 

When was it the intention of the parties, by a fair construc- 
tion of the instrument, that the title to the property should vest 
in the donees, and become their property? The instrument 
itself, we think, answers the question, when it declares, that after 
the termination of the natural life of the party executing it, the 
property mentioned therein, is “from thenceforth to be their prop- 
erty absolutely, without any manner of condition.” If an estate 
in remainder was created and a present interest in the property 
was intended to have been conveyed to the donees in the instru- 
ment, at the time of its execution, why declare that after the ter- 
mination of the natural life of the donor it should “ thenceforth 
be their property” absolutely, without any manner of condition ? 
The words, “absolutely, without any manner of condition,” 
were merely strong expressions employed by the donor, as indi- 
cative of her intention that the donees should have the unre- 
stricted night and title to the property, after her death. 

According to the principles settled by this Court, in Hester vs. 
Young, and in Cravy vs. Rawlings, this instrument must be de- 
clared to be a testamentary paper, and not a deed. 

Let the judgment of the Court below be reversed. 
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No. 74.—Sautter & Ivy, plaintiffs in error, vs. Esquire N. 
But.er, defendant. 


[1.] The plaintiff in attachment swears that there is due to him from the 
defendant on note, forty-five dollars and ninty-two cents, besides interest. 
Held, that a bond given only for double the sum of forty-five dollars and 
nintey-two cents, is a compliance with the Statute, which requires the 
plaintiff in attachment to give bond in asum equalto double the amount 
sworn to be due, 


Attachment, in Clarke Superior Court. Decided by Judge 
James Jackson, August Term, 1851. 


This was an attachment sued out by Saulter & Ivy against 
Esquire N. Butler. Their affidavit states that there was due “the 
sum of forty-five dollars and ninety-two cents on note, besides 
interest.” 

The bond was given for ninety-one dollars and eighty-four 
cents. 

The attachment was excepted to, on the ground that the 
bond was not for double the amount sworn to be due, as requir- 
ed by the Statute, which exception was sustained by the Court 
and the attachment dismissed. 

To this decision the plaintiffs except. 


Preptes, for plaintiff in error. 
T. R. R. Coss, for defendant, represented by W. H. Hutt. 


By the Court.—Nisset, J. delivering the opinion. 


[1.] The plaintiff in attachment swears that there is due to 
him from the defendant, the sum of “ forty-five dollars and nine- 
ty-two cents on note, besides interest. ‘The bond is given for 
double the sum of $45 92 cts. The motion was to dismiss the 
attachment, on the ground that it is not in compliance with the 
Statute, because not given for double the amount of interest due 
on the note at the time of issuing the attachment, as well as the 
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principal sum. The Statute requires that the plaintiff shall give 
to the defendant, bond in a sum at least equal to double the 
amount sworn to be due, or to become due. Cobb’s New Dig. 
83. The words “or to become due” has reference to cases 
of attachment upon claims not yet due, and therefore, has no 
bearing upon this question. The question is, what amount 
does the plaintiff in this case swear to be due? For it is in 
double that sum that the bond is to be given. In our opinion, 
only the sum of $45 92 cts. He swears that this sum is due on 
the note, in plain specific terms, and he does not swear that any 
other sum is now due. The words besides interest, mean that 
the defendant is indebted to him in addition thereto, such sum 
(undefined) as interest, as the Court, when the case is heard, 
may award to him. That sum is not made certain by the oath 
—it isa sum to be ascertained in futuro. We hold the bond 
sufficient. 
Let the judgment be reversed. 


No. 75.—James Berry, plaintiff in error, vs. THe Srate oF 
Georeia, defendant. 


[1.] In an indictment for larceny from the house, it is not necessary to 
allege that the aécused entered with an intent to steal; the crime may be 
consummated where the original entry was not felonious. 

[2.] Iflarceny from the house or any other offence not capital, committed 
by a slave, has been done by the procurement of a free white person, the 
law substitutes him or her in the place of the slave and treats them as 
principal in the crime. 

[8.] In an indictment for larceny from the house, the accusation was in these 
words : “the said J. B. feloniously entered the dwelling house of the said 
W. M. in the night time, and having so entered, seven thousand dollars, to 
wit, two thousand dollars in zold and silver coin of the value of two thon- 
sand dollars, and five thousand dollars in bank bills of the value of five 
thousand dollars, the property of the said W. M. in the said dwellifig 
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house, being then and there found, did privately and feloniously take and 
carry away with intent to steal the same.” Held, that the description of 
the money was sufficiently particular; and that it was not necessary to 
allege or prove what portion of the coin were Washingtons or Eagles, or 
Spanish milled dollars; or that the bank bills were each of such a date, 
issued by a particular bank and payable to some certain person. 

[4.] On the trial of an indictment against a free white citizen, the State may 
give in evidence the confessions of a negro, even when extorted by the pain 
of punishment, provided they are proven by a white person, not as inde- 
pendent testimony, but as an inducement and in illustration of what was 
said and done by the accused, he being present, consenting that the negro 
should tell all he knows. 


[5.] Confessions extorted by hope or fear cannot be given in evidence 
against the prisoner or any body else. 


(6.] For counsel to attempt surreptitiously to get before the Jury, facts by 
way of supposition, which have not been proven, is highly reprehensible ; 
and the practice should be instantly repressed by the Court, without wait- 
ing to be called upon by the opposite party. 


[7.] In what sense are the Jury in acriminal case, judges of the law? Quere. 


[8.] It is not the province of the Court to express an opinion as to the suf-* 
ficiency of the evidence in a criminal case. The Jury alone have the right 
to determine upon the force and effect of the facts and circumstances 
proved, and whether or not they are satisfactory in warranting them in 
finding the defendant guilty. , 


[9.] It is the duty of the Court to keep the Jury together, ina criminal case, 
from the time it is submitted to them, until they are finally discharged 
from its consideration. No application should be addressed by the Court 
to counsel to allow the Jury to disperse. 

[10.] Should the counsel on both sides unite in petitioning the Court to 
permit the Jury to disperse, there would perhaps be no impropriety in 
granting the application, at any rate in the trial of petty offences. Still 
it is a discretion which should be very cautiously exercised under any 
circumstances. 

[11.] The administration of justice should not only be pure, but above sus- 
picion. 

[12.] Proof that a trunk was taken and carried away from the house, in which 
there was money, is sufficient to sustain a charge of taking and carrying 
away money, especially when all the facts show the guo animo with which 
the trunk was taken. 

[13.] Applications for new trials are not favored by the Courts. 


[14.] It is pretty generally agreed, that it is incumbent on a party who 
asks for a new trial, on the ground of newly discovered evidence, to satisfy 
the Court, Ist. That the evidence has come to his knowledge since the 
trial. 2d. That it was not owing to the want of due diligence that he did 
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not acquire it sooner. 8d. That it is so material, that it would probably: 
produce a different verdict. 4th. That it is not cumulative only, viz 
speaking to facts in relation to which there was evidence on the trial. 
5th. The affidavit of the witness himself should be procured or its absence 
accounted for; and 6th. The new trial will not be granted if the only effect 
of the evidence will be to impeach the credit of a witness. 

[15.] It is an elementary principle of the law of evidence that the under- 
standing and opinion of witnesses are not to be received. except in matters 
of science and a few special cases, resting upon peculiar circumstances. 

[16.] It is the business of the witnesses to state facts, and it is the province 
of the Jury, under the direction of the Court, to draw such inferences and 
conclusions from these facts as in their judgment they will warrant. 

[17.] In a variety of cases, witnesses are permitted to give their opinion in 
evidence in connection with the facts upon which it is formed. 

[18.] In cases of insanity, the rule of allowing a witness to express his be- 
lief, when coupled with the facts upon which it is founded, is now gene- 
rally if not universally admitted. 

[19.] Is it possible to draw a line of demarcation and to state definitely in 
what class or classes of cases the opinion of the witness may be expressed, 
and when it must be excluded? Quere. 

[20.] Where the question at issue is one of opinion merely,asthat of sanity 
or insanity, solvency or insolvency, personal identity, hand-writing, age, 
é&c.—in all such cases, it should be allowable for the witness to give his 
opinion, coupled with the facts from which it is formed. 

|[21.] Where matters of fact are to be tried—as contracts, crimes, trespasses 
on the case, torts and such like—the testimony should be restricted to 
words and facts only. 

[22.] Looking to the nature of the investigation, is not this rule founded in 
good sense and the nature of things? Quere. 


Indictment; in Floyd Superior Court. ‘Tried before Judge 
Joun H. Lumpkin, July Term, 1851. 


This was an indictment for larceny from the house, which 
was charged in the bill of indictment, as follows: “For that 
the said James Berry on the tenth day of April, eighteen hund- 
red and fifty, in the County aforesaid, with force and arms, the 
dwelling house of one William Montgomery, there situate, un- 
lawfully, wilfully, feloniously and maliciously did enter in the 
night-time and having so entered, seven thousand dollars, to wit, 
two thousand dollars in gold and silver coin of the value of two 
thousand dollars, and five thousand dollars in bank bills of the 
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value of five thousand dollars, and three thousand dollars in 
promissory notes of the value of three thousand dollars, of the 
property, goods and chattels of the said William Montgomery, 
in the said dwelling house, did then and there, being found then 
and there, feloniously, unlawfully, wilfully, maliciously, and pri- 
vately did take and carry away, with intent to steal the same, con- 
trary to the laws of the said State, the good order, peace and dig- 
nity thereof.” 

On the trial of this indictment, the proof went to show that 
the felony had been committed by two negroes named Phil and 
Tom, and the State sought to convict the defendant, by showing 
that he procured the negroes to commit it, and got the money, 
or part of it. 

The following is such of the testimony as was admitted by 
the Court, after objection by the defendant. 

It was proved that the negro Phil was whipped for the pur- 
pose of forcing him to disclose who were concerned with him in 
the larceny ; that defendant and several others were present and 
all agreed that the negro should tell all he knew; that the negro 
then accused defendant of being concerned in it, upon which 
defendant appeared enraged and approached the negro with a 
knife in his hand, threatening to kill him, but was prevented 
from getting to him ; that afterwards defendant said to one of 
the witnesses, that he knew from the negro’s countenance, that 
he was going to accuse him. 

John Tate testified that he had several conversations with de- 
fendant about the stolen money; which conversations witness 
related, and added that “he thought from Berry’s remarks, that 
he knew where the money was.” 

Pending the trial, the Court adjourned for the night, and 
when about to adjourn, the presiding Judge inquired what should 
be done with the Jury? To which defendant’s counsel replied 
that they were willing that the Jury should disperse, and the 
State also consenting, the Jury were allowed to disperse and go 
where they pleased until the Court convened. 

The Jury returned a verdict of guilty. 
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Whereupon the defendant moved an arrest of judgment, on 
the following grounds, to wit: 

1st. Because the prisoner is indicted as principal, without 
stating in what degree ; whether in the first or second degree, 
and is therefore too general and not in the words of the Penal 
Code. 

2d. Because the indictment charges that the prisoner en- 
tered the dwelling house inthe night-time, without stating with 
what intent he entered said house. 

3d. Because the indictment does not state that the prisoner, 
after having entered said dwelling house did steal anything 
therefrom. 

4th. Because the indictment charges no facts that would 
make prisoner principal in the second degree. 

5th. Because the bill of indictment contains no sufficient de- 
scription of the property stolen. 

All of which grounds were overruled by the Court, and the 
motion in arrest of judgment refused. 

Whereupon defendant moved for a new trial, on the following 
grounds, to wit: 

1st. Because the Court erred in permitting evidence to go to 
the Jury to prove that the negro Phil, in a confession or state- 
ment drawn from him by whipping, accused or charged the pris- 
oner with receiving the stolen money in order to apply or 
explain the reply and conduct of the prisoner. 

2d. Because the Court erred in permitting the counsel for the 
State to suppose in his argument to the Jury in conclusion, that 
the negro Tom, had also, when removed out of the prisoner’s 
sight, made the same statement that Phil had made, and state 
that supposition to the Jury, without stopping the counsel or cor- 
recting any improper impression made on the minds of the Jury 
by such supposition, by calling the especial attention of the Jury 
to such supposition in the charge of the Court to the Jury. 

3d. Because the Jury found contrary to law and the charge 
of the Court. 

4th. Because the Jury found a verdict contrary to evidence 
and without evidence. 
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5th. Because the Jury were allowed to disperse after they had 
heard the evidence, and remain so dispersed, without a bailiff, for 
several hours and to mix and mingle with the crowd, although 
it was done at the suggestion of defendant’s counsel upon the 
asking of the question by the Court what should be done with 
the Jury. 

6th. Because there was no sufficient proof as to the identity 
of the property stolen. 

7th. Because there was no proof that the property was stolen 
from a dwelling house. 

8th. Because proof that a trunk was taken and carried away, 
in which there was money and divers other things, does not sus- 
tain an allegation of taking and carrying away money. 

9th. On the ground of newly discovered evidence contained 
in affidavits herewith presented. 

With this last ground, was filed an affidavit of defendant, 
stating that he had discovered new testimony in his behalf, in 
this, that Samuel Stewart had been employed by the prosecutor 
to visit defendant, and by pretending friendship and offering him 
assistance, to endeavor to extract from him something that 
would lead to a discovery of his guilt, and that Stewart had 
also sent the negro Phil to talk with him, and had overheard the 
conversation, and that Stewart would testify that he had not 
heard nor obtained anything going to criminate defendant. 

There was also filed an affidavit of John D. Dickinson, stat- 
ing that he had heard the above facts from Stewart, and that 
Stewart’was now sick with fever. 

All these grounds were overruled by the Court, and a new trial 
refused. 

To all which rulings of the Court defendant excepts. 


AexanpEerR & Jonn W. H. Unverwoop, for plaintiff in error. 


Arken & Prerptes, representing Worp, Solicitor General, for 
defendant. 
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By the Court.—Lumpxtn, J. delivering the opinion. 


This is an indictment which comes before us upon a writ of 
error from a judgment rendered in the Superior Court of Floyd 
County. On the plea of not guilty, the defendant, James Berry, 
was convicted by a verdict of the Jury. The charge was for 
stealing from the dwelling house of William Montgomery, two 
thousand dollars in gold and silver coin, five thousand dollars in 
bank bills, and three thousand dollars in promissory notes, all of 
the value of ten thousand dollars, the same being the property of 
one William Montgomery. 

Counsel for the defendant moved, in arrest of judgment, and 
assigned as reasons, 

First. Because the prisoner is indicted as principal, without 
stating in what degree. 

The offence charged in the indictment constitutes the defend- 
ant a principal in the first degree. He is accused of being the 
actor or absolute perpetrator of the crime; if it had been intend- 
ed to criminate him as principal in the second degree, the indict- 
ment would have charged, not that he stole the money and chat- 
tels, but that he was present, aiding and abetting the fact to be 
done ; the indictment therefore is not only sufficiently technichal 
and correct, but it is in the very language and terms of the Code. 

[1.] Secondly. Because the indictment charges that the pris- 
oner entered the dwelling in the night time, without stating with 
what intent he entered the same. 

Nor is it necessary that it should, where, as in this case, the 
stealing was consummated. Larceny from the house is defined 
to be, either the breaking or entering any house with an intent to 
steal, or after breaking or entering said house, stealing there- 
from any money or thing of value. (Vew Digest, 794.) One 
may be guilty of this crime then, where the original entry was 
not felonious or with an intent to steal. Could the Jury who tried 
the case fail to comprehend readily the nature of the offence in- 
tended to be charged? If so, the indictment is sufficient. 
Studstill vs. The State, '7 Geo. R. 2. 
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Thirdly. Because the indictment does not state that the 
prisoner, after having entered said dwelling house, did steal any- 
thing therefrom. 

It charges the prisoner after having feloniously entered the 
dwelling house of the prosecutor by night, with having “ felo- 
niously and privately taken and carried away” the money and 
notes specified in the indictment, “with intent to steal the 
same. The allegation could not have been more full and ex- 
plicit. 

Fourthly. Because the indictment charges no facts which 
make the prisoner principal in the second degree. 

[2.] Nor is it attempted to convict him in that capacity. If it 
appears that an offence not capital, committed by a slave, has 
been done by the counsel, persuasion, or procurement or other 
means of a free white person, he or she shall be prosecuted for 
the offence, and if found guilty shall incur the same punishment 
as if he or she had actually committed the crime or misdemean- 
or with which the slave is charged. Vew Digest, 780. 

If the facts which transpired in this case had occurred be- 
tween the defendant and a free white citizen, Berry would have 
been guilty as principal in the second degree only, and the in- 
dictment should have been found accordingly ; but the design here 
is to charge Berry himself as guilty of the offence, because perpe- 
trated by a negro through his procurement. The law institutes 
him in the place of the slave, and treats him as the actor or 
principal in the first degree. The same division of the Penal 
Code contains an analogous provision as to offences committed 
by infants under the age of ten years, by the influence of adults. 
New Digest 779, §7. 

[3.] Fifthly. Because the indictment contains no sufficient 
description of the property stolen. 

It is not necessary that it should be more particular in the 
description. In ninety-nine cases out of a hundred which oc- 
cur, it is impossible to ascertain the precise coins or bills stolen. 
If a particular description was required to be given in the indict- 
ment, the proof must correspond and be equally definite. To 
hold this, we might as well say at once that all thieves shall go 
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clear, who steal coin or bank notes. See Bulloch vs. The State, 
10 Geo. R. 46. 

It is our opinion then, that the Court was right in overruling 
the motion to arrest the judgment. 

The defendant then by his counsel, moved for a new-trial, on 
the following grounds, to wit: 

[4.] 1st. Because the Court permitted evidence to go to the 
Jury, to this effect, that the negro Phill, in a confession drawn 
from him by whipping, in the presence and by the consent of 
Berry, that he should tell all he knew, accused the prisoner with 
having procured the larceny to be committed by him and a fellow 
by the name of Tom, the property of Berry. This testimony 
was admitted for the purpose of explaining the reply and con- 
duct of Berry, when thus impeached. 

It is conceded, that by the Common Law of this State, (there 
being no statutory enactment upon this subject in Georgia,) a 
negro has never been permitted to give evidence in any case, 
where the rights of a white person were concerned. And when 
we consider the degraded state in which they are placed by the 
laws, and the mental, as well as moral ignorance in which most 
of them are reared, not to advert to other reasons for excluding 
their testimony, it would be most unreasonable, as well as impo- 
litic, to admit them as witnesses. 

[5.] Nor shall we pretend to controvert the familiar rule, that 
confessions of guilt, extorted by either hope or fear, cannot be 
received either against the accused himself, or any one else. 
A confession thus obtained, however, if made by a free white 
citizen, and pointing to a distinct, substantive fact, from which 
guilt can be inferred or established, is competent proof. 2 
Stark. Ev. 4 part, 49, 50, 51. 

But the question here is, did the Court below err in refusing, un- 
der the factsof the case, to exclude the statements of Phill? We 
are clear that it did not. It is immaterial from what source, or 
under what circumstances the accusation was made, wheth- 
er by a negro or a white man; whether it was voluntary 
or induced by the flattery of hope, or the pain of punishment ; 
whether it came from a talking ass, or a talking snake, a stock, 
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a stone or a stump, man, beast or reptile, animate or inanimate 
object, it is admissible as a key to, or explanatory of, what was 
said and done by the prisoner. 

Suppose the defendant, instead of manifesting the emotion 
he exhibited when accused by Phill, and stating that he saw 
from the negro’s countenance that he intended to criminate 
him, a self-accusation, indicative of conscious guilt, I repeat, 
instead of this agitation and self-condemnation, he had replied, 
“well, I confess the fact, but I will visit upon you the vengeance 
which I threatened in case you betrayed me,” and with the 
knife which he held in his hands as he stood confronting the 
negro, while he was making this disclosure, he had made an 
effort to take his life, would any one doubt the admissibility of 
the charge accompanied with the confession which it elicited? 
Surely not. The objection then, is obviously to the weight of 
the evidence which is referable alone to the Jury, and not to its 
legality which is determinable by the Court. 

Reject this testimony and several of our most important Pe- 
nal Enactments become a dead letter. Conversations are over- 
heard between a slave and a white man, in which a plot is laid 
for stealing, harboring or carrying off a slave, to a free State ; 
is it not competent to give evidence of what was said by both 
of the speakers? We have a stringent Statute against trading 
with slaves. ‘The owner of a slave loses a bale of cotton or 
some other article of value, suspecting that it has been sold to 
some one in the neighborhood, he causes his negro to be closely 
watched; and he is overheard a few nights thereafter, demand- 
ing payment of the purchaser, who acknowledges the liability 
and discharges it. Is it possihle that the guilt of the offender 
could not be established upon evidence like this ? 

So with regard to gambling with slaves, selling or furnishing them 
with spirituous liquors, and all other offences in which our slave 
population are joint participaters. If I could find no precedent 
recognizing the propriety of such a rule, I should not hesitate 
to make one, from the absolute and indispensible necessity of 
the case. I have been so fortunate, however, as to lay my hand 
upon a direct authority upon this point. 
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Rebecca Hawkins, a free white woman, was tried in the State 
of Missouri, for poisoning her husband. Upon being confronted 
with a female slave, who assisted in administering the dose, the 
accused thus accosted her, “‘ Mary, do you say I know anything 
about this matter?” The girl answered, “ yes, we all know 
about it; I shall have to die, and I am not going to tell any 
more lies about it.’ The accused persisted in denying all 
knowledge of the matter. At a subsequent interview at the 
Sheriff’s house, Mrs. Hawkins again accosting the woman said, 
“ Mary, you have ruined us all.” She replied, “don’t say I 
have, mistress ; you know you sent Garster for the poison, and 
you sent Ned to Garster’s for it ; and when it came, you told me 
to put some into a cup and bring it to you. I did so, and you 
poured some coffee in the cup; Hawkins took the cup and 
drank its contents ; the poison was ratsbane.” 

The evidence was received on the trial, and from this judg- 
ment of the Circuit Court the defendant appealed, and assigned 
for error the admission of this testimony. 

The Supreme Court say, “ That negroes cannot testify against 
white persons, is clear.” (The Circuit Judge was very explicit 
in so instructing the Jury, in the present case.) ‘ But this rule 
cannot be carried so far as to exclude the conversation of a negro 
with a white person, when the conversation on the part of the ne- 
gro is merely given in evidence, as an inducement and illustration 
of what was said by the white person. If the conversation of the 
negro had been proved by herself, then it would clearly have 
been illegal. Here the State proved by competent witnesses, 
that certain remarks were made to the plaintiff in error, in order 
to show what her reply was. It is a matter of indifference by 
whom they were made. It is a fact which may be proved, like 
any other fact in the case.” 

[6.] 2d. The next ground taken in the application for a new 
trial is, that the Court erred in permitting the State’s counsel, in 
his concluding argument to the Jury, to suppose that the negro 
Tom, the property of Berry, and who was implicated with his 
master, as an accomplice in the larceny, had, when removed out 
of the prisoner’s presence, corroborated the statéments of Phil, 
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as to Berry’s guilt. It is contended that it was the duty of the 

Court to have stopped the counsel orto have disabused the minds 

of the Jury, by way of charge, from the improper impressions 
_ thus produced. 

It is due to the presiding Judge, to mention that he states in 
the bill of exceptions, that the irregularity complained of, esca- 
ped his notice, and that in his general charge to the Jury, he 
instructed them expressly to disregard any and all statements 
made by counsel, which were not supported by the evidence. 

That the practice complained of is highly reprehensible, no 
one can doubt. It ought in every instance to be promptly re- 
pressed. For counsel to undertake by a side wind, to get that 
in as proof which is merely conjecture, and thus to work a pre- 
judice inthe mind of the Jury, cannot be tolerated. Nor ought 
the presiding Judge to wait until he is called on to interpose. 
For it is usually better to trust to the discrimination of the Jury 
as to what is, and what is not, in evidence, than for the oppo- 
site counsel to move in the matter. For what practitioner has 
not regretted his untoward interference, when the counsel thus 
interrupted, resumes, “ yes, gentlemen, I have touched a tender 
spot, the galled jade will wince ; you see where the shoe pinch- 
es.” 

‘Is it, I ask, worthy of the noblest of professions thus to sport 
with the life, liberty, and fortune of the citizen? A profession 
which is the great repository of the first talents in the country, 
and to whose standard the most gifted habitually flock, as offer- 
ing the highest inducements of reputation, wealth, influence, 
authority and power, which the community can bestow. 

I would be the last man living, to seek to abridge freedom of 
speech, and no one witnesses with more unfeigned pride and 
pleasure than myself, the effusions of forensic eloquence, daily 
exhibited in our Courts of Justice. Forthe display of intellec- 
tual power, our bar speeches are equalled by few, surpassed by 
none. Why, then, resort to such asubterfuge? Does not his- 
tory, ancient and modern—nature, art, science and philosophy — 
the moral, political, financial, commercial and legal—all open to 
counsel, their rich and inexhaustible treasures, for illustration ? 
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Here, under the fullest inspiration of excited genius, they 
may give vent to their glowing conceptions, in thoughts that 
breathe and words that burn. Nay more, giving reins to their 
imagination, they may permit the spirit of their heated enthusi- 
asm to swing and sweep beyond the flaming bounds of space 
and time—eztra flammantia menia mundi. But let nothing 
tempt them to pervert the testimony, or surreptitiously array be- 
fore the Jury, facts which, whether true or not, have not been 
proven. 

Thirdly. Another ground occupied in the motion for a new 
trial was, because the verdict of the Jury was contrary to law 
and the charge of the Court. 

['7.] Whether the verdict was contrary to law, will depend 
upon the conclusion to which we shall come at the close of this 
case. In what sense the Jury are judges of. the Jaw in criminal 
cases, is an interesting inquiry, which, owing to the unavoidable 
length of this opinion, we shall reserve for future investigation. 

The entire charge of the Court, not having been incorporated 
in the record, we have no means of ascertaining certainly wheth- 
er the verdict was contrary to the charge or not. So much of it 
as is given, is not in conflict with the verdict of the Jury. 

[8.] Fourthly. Because the verdict was contrary to evidence, 
and without evidence. 

In addition to the conduct and respozse of Berry, when ac- 
cused by Phil, he refused to have his foot measured to see whether 
it corresponded with the tracks which were made, saying “it was 
enough to make a white man’s blood boil, to measure his foot ;” 
notwithstanding all therest of the company present had prompt- 
ly submitted to the proceeding. He maintained the innocence 
of his man Tom, exhorting him to tell all he knew, but declar- 
ing at the same time, in the hearing of the boy, that he knew 
nothing about the matter; for that he saw him working in his 
patch, a distance of from one hundred and fifty to two hundred 
yards from Berry’s house, at 11 o’clock on the night when the 
things were stolen; whereas every circumstance pointed to Tom 
as the coadjutor of Phil, in conveying the trunk to the lane, 
where it was plundered of its contents. Again, he assigned a 
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false reason for the speedy departure from home of his son Richard, 
soon after the offence was committed—stating that the ground was 
too wet for him to plough, which was not true. He feigned ig- 
norance of the whole affair, when it was first communicated to 
him that Montgomery’s money was stolen. He said he had not 
heard a word of it, although he lived on the same public high- 
way and within afew miles of Montgomery. But forgetting 
himself, he subsequently remarked, in the same interview with 
the witness, who deposed to the previous conversation, that he 
and his wife “were talking about it last night, and we thought 
the money was stolen Sunday night, when Mr. Montgomery and 
his wife were at Rome attending meeting.” 

Besides all this, the witnesses traced the tracks of a horse and 
mule, to where they had been tied in the woods about two hun- 
dred yards from the road where the trunk had been found. The 
horse was shod, and upon being measured, the tracks fitted the 
feet of Berry’s horse and mule. So also, did the black hair 
which had been rubbed off on a shrub where the horse was 
fastened, correspond in color with that of the horse. 

It cannot, therefore, with any propriety be affirmed, that the 
verdict of the Jury was without evidence. As to its sufficiency, 
it does not become us to express our opinion. The rule is well 
settled, that the Jury alone have the power to determine upon 
the force and effect of the circumstances proved, and whether 
they are sufficient and satisfactory to warrant them in finding 
the defendant guilty or not. 1 Phil. Ev. 156. 2H. Black. R. 
297. 6 Peters’ R.598. 2 Stark. on Ev. 681, to 683. 

[9.] Fifthly. The next ground taken for a new trial is, that 
the Jury were allowed to disperse for the night, without a bailiff, 
after they had heard a portion of the evidence, and to mix and 
mingle with the community, although it was done at the sug- 
gestion of defendant’s counsel, upon an inquiry being made by 
the Court, “what should be done with the Jury? ” 

Ordinarily, itis the duty of the Court to keep the Jury togeth- 
er in a criminal case, from the time it is submitted to them, until 
they are finally discharged from its consideration. And no ap- 
plication should be addressed by the Court to counsel, to allow 
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the Jury to disperse. It is odious to refuse and calculated to 
prejudice the party with the Jury who withholds his consent. 
Counsel are placed under a species of moral duress. 

[10.] Should the attorneys on both sides unite in asking this 
indulgence or relaxation of the law, there would, in that event, 
be no impropriety, perhaps, in granting it, at least in the trial of 
petty offences. But knowing the temptation to tamper with 
Juries, and the difficulty, yea, I might say the utter impossibili- 
ty of preventing them from being intermeddled with, it is a dis- 
cretion which should be very cautiously exercised, under any 
circumstances. 

[11.] The administration of justice should not only be pure, 
but above suspicion. 

And it is the less necessary since the passage of the Statute 
allowing the Jury to be furnished at their room with all proper re- 
freshments and comforts, during their deliberations. 

And although the separation in this case was by the authority 
of the Court, and upon the consent of counsel, yet, if the de- 
fendant could have shown that any improper communication 
had taken place between any of the Jury and other persons 
during their dispersion, we should have held it good cause for 
awarding a new trial. He made no such attempt, neither was 
there any misconduct imputed to the Jury while they were sepa- 
rated. | 

[12.] Sixthly. Because there was no sufficient proof as to 
the identity of the property stolen. 

This is virtually the same point as that taken in the fifth and 
last ground of the motion to arrest the judgment. 

If the charge in the indictment that the defendant stole gold 
and silver coin of the value of two thousand dollars, and bank 
notes of the value of five thousand dollars, &c. is from the ne- 
cessity of the case all the allegation of property and value that 
the law requires, as we hold that it is, then the evidence need 
not be more particular. It is not necessary to prove that so 
much of the coin were Washingtons or eagles, or half eagles, or 
Spanish milled dollars, or American half dollars, or that the bank 
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notes were each of such a date, issued by a particular bank and 
payable to some certain person. 

A gentleman recently died in this State with upwards of sev- 
enty thousand dollars of cash in his house, all of which, except 
about eight thousand dollars, was in specie; and ationg the 
rest, several half bushels of dimes. How impossible for the 
owner who was years in hoarding up this treasure, much more so 
for his representative, to have alleged and proved each particular 
piece of money or paper, had the box or boxes which contained 
it been stolen. 

[13.] Seventhly. Because there was no proof that the money 
was stolen from a dwelling house. 

William Montgomery testified that on the night of the 17th 
April, 1850, his house was opened and a large trunk taken out 
from the room where he wsually slept, and where his wife was 
sleeping at the time—he having occupied another apartment in 
the same dwelling that night on account of the sickness of his 
wife ; that the trunk contained between seven and ten thousand 
dollars in money—two thousand in gold ana silver and upwards 
of five thousand in bank notes, besides promissory notes 
amounting to between three and four thousand dollars; that the 
trunk was taken two or three hundred yards from the house, 
broken open and rifled of its contents. 

This extract from the testimony of the prosecutor, is the only 
reply which we deem it necessary to make to this objection. 

Eighthly. Because proof that a trunk was taken and carried 
away, in which there was money and divers other things, does 
not sustain an allegation of taking and carrying away money. 

The testimony shows that the trunk and the title deeds to 
property were left, while the money was abstracted and carried 
off: and this establishes the quo animo with which the trunk 
was taken—that it was ab initio, the kernel the rogue was 
after, and not the shell. 

[14.] JNinthly. A new trial was insisted upon, on the ground 
of newly discovered evidence. 

The witness, Samuel Stewart, had been employed by the pros- 
ecutor, to pretend friendship and proffer assistance to Berry, and 
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thus endeavor to draw from him something that would tend to 
a discovery of his guilt. Stewart, in furtherance of this plan, 
had sent the negro Phil to counsel with Berry, while he listened 
in secret to what passed between them ; and Berry swears that 
Stewart will testify, that he neither saw nor heard any thing 
which would lead to his conviction. Berry, in addition to his 
own, filed the deposition of Dr. J. D. Dickerson, who states 
that “long before the trial,” Stewart communicated to him the 
foregoing facts. He further swears, that Stewart “was sick of 
fever” when his (Dickerson’s) deposition was taken. 

Applications for new trials on account of newly discovered 
evidence, are not favored by the Courts. In South Carolina it 
has been repeatedly held, that new trials will not be granted on 
this ground alone. Buchanan vs. Carolin, 1 Brevard, 185. 
Faver vs. Baldwick, 3 Brevard, 350. Evans vs. Rogers, 2 N. 
& M. 563. State vs. Harding, 2 Bay. 267. 

Upon the following points there seems to be a pretty general 
concurrence of authority, viz: that it is incumbent on a party 
who asks for a new trial, on the ground of newly discovered ev- 
idence, to satisfy the Court, Ist. That the evidence has come to 
his knowledge since the trial. 2d. That it was not owing to 
the want of due diligence that it did not come sooner. 3d. 
That it is so material that it would probably produce a different 
verdict, if the new trial were granted. 4th. That it is not cu- 
mulative only—viz ; speaking to facts, in relation to which there 
was evidence on the trial. 5th. That the affidavit of the wit- 
ness himself should be produced, or its absence accounted for. 
And 6th, a new trial will not be granted, if the only object of 
the testimony is to impeach the character or credit of a witness. 
The Commonwealth vs. Murray, 2 Ashmead, 41. The Common- 
wealth vs. Williams, Ibid, 69. Smith vs. Matthews, 6 Miss. R. 
600. Robins vs. Fowler, 2 Pike, 133. Glover vs. Woolsey, 
Dud. Geo. R. 85. Middleton vs. Adams, 13 Vermont, 285. Me- 
Intire vs. Young, 6 Black. 496. Harbour vs. Rayburn, 7 Yerg. 
432. Cosart vs. Lisle, 1 Meigs,65. Mechanic’s Fire Ins. Co. vs. 
Nichols, 1 How. 410. Hinds vs. Terry, Walker, 80. Kirby vs. 
Walford, 14 Vermont, 414. Comming vs. Walden, 4 Black. 
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307. Commonwealth vs. Flanagan, 7 Watts & Serg. 415. Ter- 
rece vs. The Protection Ins. Co. 11 Ohio, 147. Den vs. Winter- 
mate, 1 Green. 177. McGavock vs. Brewer, 4 Humph. 251. 
Gardner vs. Mitchel!, 6 Pick. R. 114. Chambers vs. Chambers, 2 
Al. K. Marshall, 348. Alsop vs. Ins. Co. 1 Simmons, 451. Pike 
vs. Evans, 15 Johns. R. 210. Webber vs. Ives, 1 Tyler, 441. 
Chambers vs. Brewer, Cooke, 292. Lester vs. The State, 11 Con. 
R. 15. Knox vs. Work, 2 Brim. Rep. 582. 

Tried by these tests, this showing is strikingly deficient in 
several important particulars. It does not appear from the afh- 
davits accompanying this motion, that the materiality of Stew- 
art’s testimony came to the knowledge of the defendant since 
the trial. _He does not so swear, and from the statement of 
Dr. Dickerson, that the facts which it is proposed to prove by 
the witness, were imparted to him “ long before the trial,” we 
may infer that Mr. Berry was in possession of them previous 
thereto. It is enough at least, that he does not negative this 
hypothesis. It should appear affirmatively that he has not. 

But is the testimony material? Would it be likely to change 
the verdict which has been rendered? In the first place, we 
are inclined to think it would be inadmissible if offered. It es- 
tablishes nothing. The witness would swear, that notwithstand- 
ing he sought and obtained opportunities favorable for that pur- 
pose, yet, he neither saw nor heard any thing calculated to 
criminate Berry. Testimony like this, would not weigh a feath- 
er, even if it were competent. 

In the next place, why was not the affidavit of Stewart him- 
self produced? Dr. Dickerson states, it is true, that at the 
time his deposition was taken, Stewart was sick of fever. Does 
this fact sufficiently account for its absence, ‘or excuse its non- 
production? One may be sick of a fever, and yet abundantly 
able to qualify to a deposition. He resided in the place where 
the trial took place, andthe record does not show that he was 
too unwell at all times thereafter, to give his affidavit. 

During the progress of the trial, John Sale was sworn asa 
witness in behalf of the State. He testified, that he had had 
several conversations with Berry, respecting this theft. In one 
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of them, Berry said that he would like to compromise with 
Montgomery ; that the money would never be got out of him, 
unless it was whipped out. Witness added, that from what 
Berry said, “ he thought he knew where the money was.” 

Counsel forthe defendant objected to the opinion or belief of the 
witness. The objection was overruled, and the testimony allowed. 
Which decision was excepted to, and the same is now assigned 
as error. 

[15.] It is an elementary principle of the law of evidence, 
that the understanding and opinion of witnesses are not be re- 
ceived, except in matters of science, and a few other special 
cases resting upon particular circumstances. McKee vs. Nelson, 
4 Cowen, 355. Murray vs. Bethune, 1 Wend. R. 196. 

[16.] It is the business of witnesses to state facts, and it is 
the province of the Jury, under the direction of the Court, to 
draw such inferences and conclusions from these facts, as in 
their judgment they will warrant. Twelve men and not one, are 
to determine the matter in issue. 6 Cowen, 162. 

[17.] And yet, there are a variety of cases in which a wit- 
ness is permitted to give his opinion in evidence, in connection 
with the facts upon which itis founded. 

[18.] In cases of insanity, this practice is now generally, if 
not universally admitted. 3 Stark. Ev. 1707, note 2, and cases cited. 
Lester vs. Pitsford,7 Vermont, 158. Clarke vs. State, 12 Ohio R. 
483, cited in 7 Law Reporter, No. 7, title Insanity. 

[19.] In The Commonwealth vs. Thompson et al. (3 Dana, 
301,) a witness called to prove the sufficiency of sureties, hav- 
ing stated that at the date of the bond, they owned estate ex- 
ceeding its amount, added, “then he considered them good.” 
Objection was made to the latter portion of this testimony, as no 
more than the opinion of the witness. The Court of Appeals 
say, “after the witness had stated the fact that the sureties owned 
property exceeding in value the amount of their liability, his 
“‘ considering” them good, should have been deemed to have 
been a deduction from the fact which he had thus affirmed. 

In Gentry vs. Polly McMinnis, (Ibid, 383,) the question was 
one of freedom or slavery. In the course of the trial, the iden- 


VOL x 67 








530 SUPREME COURT OF GEORGIA. 





Berry vs. The State of Georgia. 





tity of the party was a material fact. The Circuit Judge refused 
‘to withdraw from the Jury the opinion of one of the witnesses 
upon this subject, accompanied as it was with the facts upon 
which it was founded. And upon writ of error, the judgment 
was affirmed. Chief Justice Robertson remarked, that “the 
opinion as to the identity of the defendant, was a deduction from 
the facts given in evidence.” 

In Griffin vs. Brown, (2 Pick. R. 303,) the question of insol- 
vency arose collaterally, and a deponent stated, that from his 
knowledge of the debtor’s circumstances, he was able to pay a 
debt of a certain amount; that during a certain period after his 
escape from Massachusetts to New York, he must have spent a 
very large amount of money—from 800 to 1000 dollars—as 
the deponent verily believed. It was held that this testimony was 
admissible, not being opinion merely, but reasons given for 
a fact stated by the deponent. 

In Mahony vs. Ashton, (4 Harris § McH. 63,) the deposition 
of John Wheat was rejected, because the same contained the 
opinion merely of the witness, uncoupled with the facts from 
whence his conclusions were drawn, or opinion formed. 

In Morsevs. The State, (6 Con. R.9,) the point in controversy 
was as to the age of one VanGrandt. William Oaks stated, 
that he should think from his appearnce that he was a 
minor between the age of fourteen and seventeen years. 
Upon writ of error, the Supreme Court of Connecticut held, 
that the testimony of Oaks was inadmissible, “It was,” 
says Hosmer, Chief Justice, ‘‘ opinions entirely abstracted from 
fact.. Had the witness testified to the facts indicative of Van 
Grandt’s age, and accompanied them with his belief or opinion, 
I should have considered the testimony competent.” 

In Burt vs. Garvin, (4 Harr. & Johns. 507,) a part of the tes- 
timony of Dorsey, the witness, was, that the sum of $150 retain- 
ed by Wallis, as he (witness) “ understood and presumed,” was 
about the sum intended to be charged for discount-upon the said 
note: Held, that the expression, as he (witness) “understood and 
presumed,” taken alone and unconnected with other words used 
by him, imparted his opinion merely, and were in themselves in- 
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admissible; but that they could not be separated from the oth- 
er portion of the testimony, without doing more mischief than 
the retaining of them would do. 

It would seem, then, that while with a few excepted cases, 
the mere opinion of the witness, unaccompanied with the facts upon 
which it is founded, is inadmissible evidence, that in a great 
variety of othercases it is not illegal to admit it, provided it be 
coupled with the facts upon which it is founded; and in no 
case doI find the testimony rejected, provided the deposition 
sets forth the facts from which the opinion is deduced. 

Under these circumstances, is it possible to draw a line of 
demarcation? To state definitely in what cases the belief of 
the witness may be expressed, and when it must be excluded ? 

[20.] Perhaps the distinction should be this—although I am 
free to confess that I find none such drawn in the books—that 
where the question at issue is one of opinion merely, as that of 
sanity or insanity, solvency or insolvency, personal identity, 
handwriting, age, &c. that in all such cases it should be allow- 
able for the witness to give his opinion in connection with the 
facts upon which it is founded. For in all these cases, the 
conclusion of the witness is the result of a thousand nameless 
things, alike frequently inexplicable and incommunicable. 

[21.] But where matters of fact are to be tried—as contracts, 
crimes, torts, trespass on the case, and such like—that then 
the testimony should be restricted to words and facts only—re- 
pudiating entirely the opinion or belief of the witnesses. 

[22.] Looking to the nature of the investigation, is not this 
distinction founded in good sense and the nature of things ? 

Applied to the case at bar, this rule would of course exclude 
that portion of the testimony of Mr. Tate, which was objected 
to. But it is not a matter of sufficient importance to justify us 
in setting aside the verdict. It could not change the complex- 
ion of the case. Nor doTI feel authorized to apply this test, 
until it has received the sanction of a majority, at least, of the 
Court, if it ever shall. 

A new trial must be denied. 
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No. 76.—Erastus Morais, plaintiff in error, vs. Tue Crry Coun- 
cit oF Rone, defendant. 


[1.] Where, by the charter incorporating the City of Rome, which gave 
power and authority to the Mayor and Council to pass all by-laws and or- 
dinances, that should appear to them necessary and proper for the secu. 
rity, welfare and interest of said City, or for preserving the peace, health, 
order and good government thereof, and also to authorize said Mayor and 
Council to license persons to retail spirituous liquors within the said City : 
Held, that it was competent for said Mayor and Council to pass an ordi- 
nance to prohibit the retail of spirituous liquors by those to whom license 

_ had been granted, within the City, after the hour of ten o’clock at night— 
such ordinance not essentially impairing the right to retail under the li- 
cense granted, but only regulating the exercise of it, for the benefit of the 
peace, order and good government of the City. 


Certiorari, from Floyd Superior Court. Decided by Judge 
Joun H. Lumpxiy, July Term, 1851. 


Erastus Morris and another, as partners, obtained a license 
from the City Council of Rome, to retail liquors in the City lim- 
its. The license was issued March 1st, 1850. 

In April, 1850, the City Council published an ordinance, by 
which, among other things, the keepers of retail shops were for- 
bidden, under a penalty, to keep their shops open after the hour 
of 10 o’clock, P. M. . 

In June, 1850, Erastus Morris was brought before the Coun- 
cil, and fined for a violation of the above named ordinance ; up- 
on which he applied to the Judge of the Superior Court for a 
writ of certiorari, on the ground— 

1st. That the City Council of Rome had no power, under their 
charter, to establish the said ordinance. 

2d. Because the said ordinance could not be applied to per- 
sons who had paid for and obtained licenses prior to its publi- 
cation. 

3d. Because the offence being committed by a firm, one of 
the parties could not be punished separately. 
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On hearing the application for a certiorari, the same was re- 
fused, to which decision the plaintiff in error excepted. 


Ax, for plaintiff in error. 


No one appearing for defendant, the plaintiff was allowed to 
proceed, ex parte. 


By the Court—Wanyer, J. delivering the opinion. 


[1.] The main question made by the record in this case is, 
whether the City Council of Rome had the power and authority, 
under the charter, to enact the ordinance of which the plaintiff 
in error complains. , 

By the 5th section of the Act incorporating the City of At- 
lanta, it is declared, that the ‘ Mayor and Council shall have 
full power and authority to pass all by-laws and ordinances that 
shall appear to them necessary and proper for the security, wel- 
fare and interest of the said City, or for preserving the peace, 
health, order and good government thereof.” By the 22d sec- 
tion of said Act, it is enacted, that each and every provision 
contained in the Act of 1847, relating to the City of Atlanta, 
shall apply to and be of force as to the City of Rome. Pamph- 
let Laws, 1847, 56. 

We will concede that the City Council of Rome had granted a 
license to the defendants to retail spiritous liquors within the 
City, prior to the date of the ordinance in question, which by 
the 18th section of the Act they have the authority to do, then 
the inquiry is, does the ordinance complained of violate or im- 
pair any legal right of the defendant, acquired by virtue of such 
license? We do not think that it does. It is true, the ordinance 
prohibits him from retailing after the hour of ten o’clock at 
night, but this does not essentially impair his right to retail spir- 
ituous liquors under the license granted to him; it only regulates 
the exercise of that right, which the Mayor and Council, under 
the authority delegated to them by the Legislature, have deemed 
to be “ necessary and proper for the security, welfare and inter- 
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est of said City, and for preserving the peace, order and good 
government of the same.” WVaigle vs. The City Council of Au- 
gusta, 5 Ga. Rep. 549. So far from considering the ordinance 
unnecessary or obnoxious to the peace and good government of 
the City, we think it is eminently calculated to be productive of 
the best results; at any rate, the competent authority has so ad- 
judged, and the defendant, as one of the citizens of Rome, is 
bound to conform thereto, so long as it remains the law of the 
City. 

The objection, that inasmuch as the license was granted to 
two co-partners, by their firm name, to retail, and only one of 
them was fined for a breach of the ordinance, we have only to re- 
mark, that the partner. who violated the law has been punished by 
the imposition of the penalty prescribed, who is alone liable for 
the violation of the ordinance, and not his co-partner, who did 
not violate it. 

Let the judgment of the Court below be affirmed. 





No. 77.—Few Gorpov, plaintiff in error, vs. Rick B. Green 
and Wire, defendants. 


[1.] A remainder in personalty cannot be created by parol, but a remainder 
of personalty in trust may be proven by a declaration of the trust in writ- 
ing, made by the trustee, setting forth the nature and objects of the trust 
clearly and distinctly. 

[2.] The answer toa bill in Chancery, filed by the party making a remaind- 
er by parol in trust, against the trustee, which clearly admits the nature 
and objects of the trust: Held to be admissible to sustain the remainder, 
in an action by the cestwi que trust, against the trustee, for the trust fund. 

[8.] It wasagreed between A and B, that if B would undertake the man- 
agement of A’s affairs, and collect in certain funds due to her, that “B 
should retain, out of the first money received on her account, the amount 
of $1000, five hundred of which was to be his then, and the remaining 
five hundred he was to retain and use as his own, but at her death was to 
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pay over to C the amount of the five hundred dollars, without interest :” 
Held, that this agreement created a gift to B in trust for the use of O, 
to be paid to C at the death of A, without accountability for interest. 


[4.] Held, that the gift was perfected so soon as the fund was collected by 
B, and was then irrevocable. 


[5.] A trust of personalty may be created and proven by parol. 


[6.] No particular form of words is necessary to create a trust. It will be 
sufficient if the intention be manifest that the donee shall not have the 
sole beneficial interest in the property. 


('7.] Held, that in an action by C against B, for this fund, after the death of 
A, a count charging that B was indebted to C, in so much money received 
from A, for the use of C, was sufficient to let in evidence the answer of B 
to a bill in Equity, filed by A against B, in which B sets forth the agreement 
before recited, and admits the fund in his hands; and farther, that it was 
not a good objection tothe admissibility of B’s answer, that the bill and 
decree in the case was not also put in evidence by C, the plaintiff in the 
action. 


Assumpsit, in Gwinnett Superior Court. Tried before Judge 
James Jackson, September Term, 1851. 

This was an action brought by Rice B. Green and wife, to re- 
cover of Few Gordon the sum of five hundred dollars, held by 
him, under a parol gift of Mrs. Sarah Hardin, now deceased, to 
be used by him during the life of the donor, then to be paid to 
plaintiffs. 

To prove their demand, the plaintiffs offered in evidence a 
sworn answer of the defendant to a bill in Chancery, which had 
been filed against him by Mrs. Hardin, in her life time, for the 
settlement of various transactions in which he, Gordon, had 
been the agent of the complainant. The answer was objected 
to, on the ground that it could not be evidence without the bill 
to which it was responsive and the decree thereon, which objec- 
tion was overruled by the Court, and the evidence admitted. 

The answer contained the following statement: that it was 
agreed between the defendant and Mrs. Hardin, the complainant, 
in consideration of certain specified services rendered by him, 
that he “should retain out of the first money he received on her 
account, the amount of one thousand dollars—five hundred of 
which was to be his then, and that the remaining five hundred 
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he was to retain and use as his own, but at her death was to pay 
over to the wife of the said Rice B. Green the amount of the 
five hundred dollars, without interest.” 

The Court charged the Jury, that the answer of the defend- 
ant to the bill showed that he took the $500 as a trustee for the 
wife of plaintiff, or if not so, that he took a life estate in the 
money, with remainder over fo her, which remainder, although 
created by parol, was sufficient evidenee in writing by the an- 
swer, to make it good in Law. 

The Jury found for plaintiffs, whereupon defendant moved for 
anew trial, on the ground of error in the admission of the an- 
swer as evidence, without the bill, andin the charge of the Court 
on the above stated points. 

The motion for a new trial was overruled by the Court, to 
which defendant excepted. 


Dovenerty, for plaintiff in error. 
Preeptes, for defendants. 
By the Court.—Nisser, J. delivering the opinion. 


This was an action of assumpsit, brought by Rice B. Green 
and his wife, Rebecca T. Green, against the plaintiffin error, Few 
Gordon. The declaration hastwo counts. The first avers, that 
the defendant was indebted to the plaintiff in the sum of five 
hundred dollars, “for so much money, by the said Few Gordon, 
before that time had and received, to and for the use of your pe- 
titioner, the said Rebecca T. at his special instance and request, 
of and from one Sarah Hardin, to be paid to the said Rebecca 
T. Green, by the said Few Gordon, and being so indebted, the 
said Few, in consideration,” &c. The other is the usual count 
for somuch money had and received for the use of the plaintiffs. 
To these counts was appended a bill of particulars, consisting 
of one item, to wit: five hundred dollars received from Sarah 
Hardin for Rebecca 'T. Green. Upon the trial, the plaintiffs, in 
support of their acition, tendered in evidence the answer of Few 
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Gordon, to a bill filed against him in Gwinnett Superior Court, 
by Sarah Hardin. The defendant objected to the answer going 
in evidence, upon two grounds, hereafter stated, which were 
overruled. 

The plaintiffs having introduced evidence to show that Sarah 
Hardin was dead, closed their case. The defendant introduc- 
ing no evidence, the cause went to the Jury, and he requested the 
Court to instruct them according to a number of propositions 
stated by his counsel. The Court declining to charge as re- 
quested, a verdict was rendered for the plaintiffs, and a new trial 
asked by the defendant, upon the grounds substantially embrac- 
ed in the instructions, which were declined. ‘The new trial was 
refused, and the defendant below, Few Gordon, excepted, as- 
signing for error the rulings of the Court, and his refusal to rule, 
according to the instructions asked. 

To understand the points made in the case, it is indispensa- 
ble to state what is contained in the answer, for it will be seen 
that its admissibility depends upon the construction to be given 
toa parol agreement between Sarah Hardin and the plaintiff in 
error, Few Gordon, which it sets forth, and upon which agree- 
ment arose the points made on the trial by the plaintiff in error, 
in his requests for instructions, as also the points made in his 
rule for a new trial. From the answer itself, then, it seems 
that it was filed to a bill brought by Sarah Hardin against the 
plaintiff in error, Few Gordon, for discovery, relief and account. 
It states that Sarah Hardin being interested as distributee, in the 
estate of her deceased brother, Martin Hardin, in August, 1840, 
made with the plaintiff in error, the following, verbal agreement, 
to wit: “ The said Sarah agreed with this defendant, that if he 
would undertake the management of her business, and the col- 
lection of her money, both from Fletcher and the estate of Mar- 
tin Hardin, deceased, (she being too old and infirm to attend to 
it herself,) that she would allow him such commissions and char- 
ges as were usually allowed to trustees or persons acting in like 
capacity, and that a deed of gift which she had made in August, 
. 1838, giving to the wife of this defendant, and to the wife of 
Rice B. Green, five hundred dollars each, to take effect at her 
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death, should take effect immediately, so far as to authorize this 
defendant to retain, out of the first money he received on her 
account, the amount of one thousand dollars—five hundred dol- 
lars of which was to be his then, by virtue of the deed of gift 
aforesaid, in right of his wife, and that the remaining five hun- 
dred he was to retain and use as his own, but at her death was 
to pay over to the wife of the said Rice B. Green, the amount of 
the five hundred dollars, withoutinterest ;” that in accordance with 
this agreement, Sarah Hardin executed and delivered to him a 
power of attorney, and he proceeded to comply with it, and col- 
lected, immediately, from the administrator of Martin Hardin, 
eight hundred and twenty dollars, in current funds, and one hun- 
dred and eighty dollars in uncurrent ‘money, in his hands for dis- 
tribution; that he gave to Sarah Hardin immediate notice of 
these collections, and she authorized him to retain and use the cur- 
rent money, ($820,) as had been stipulated between them in refer- 
Jerence to the deed of gift. Few Gordon’s answer farther states, 
that in 1842, Sarah Hardin revoked his power of attorney, giv- 
ing him notice of the revocation ; that afterwards, in February, 
1843, she sent for the defendant, Gordon, and requested him 
again to undertake the management of her affairs; stating to 
him that he had already received the greater part of the money con- 
templated by the deed of gift, and that he could retain the balance, 
and his commissions and charges as fast as the money came into his 
hands, which he consented to do, and she executed and deliver- 
ed to him accordingly another power of attorney. It farther ad- 
mits the receipt, under this last power of attorney, on her ac- 
count, of some $1324. It exhibits an account at large of re- 
ceipts and. disbursements, as attorney for Sarah Hardin, embrac- 
ing pretty large amounts, and claims that he shall be credited 
with the amount of $1000, which, by the agreement, he was to 
retain for himself and the wife of Rice B. Green. Such are the 
admissions of the answer, which I consider material to be stated 
to a fair understanding of the questions made in the assign- 
ment. 

Now, this answer was tendered by the plaintiffs below, to sus- 
tain their count charging that the defendant was indebted to 
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them $500, for money received for their use from Sarah Hardin. 
To the admission of which the learned counsel for the plaintiff 
in error objected on the trial, insisting there and before this 
Court— 

1st. That whilst it is not denied that, generally, the admis- 
sions of a defendant in Equity are good evidence against him in 
a Court of Law, yet that in this case the usual rule cannot ob- 
tain, inasmuch as the question, whether this answer contains any 
admissions that the plaintiff in error had received from Sarah 
Hardin money for the use of the defendants in error, depends 
upon a construction which the Court must place upon the parol 
agreement, which it discloses between the plaintiff in error and 
Sarah Hardin ; that in order to let it in, it was necessary to give 
the plaintiff in error notice of the ground of action, by plainly 
and distinctly setting forth the agreement, in the declaration, 
and that the defendants in error not having done so, the answer 
ought to have been excluded. 

2d. That the answer was inadmissible without the bill to which 
it was responsive, because the bill was indispensable to a correct 
understandfng of the answer. 

The counsel repeating in argument the positions taken in his 
request to the presiding Judge, and in his rule for a new trial, 
claims that the answer contains no admission that the plaintiff 
in error had received money to the use of the defendants in er- 
ror, because, in legal effect, the parol agreement which it disclo- 
ses is a nullity, and passed no estate or property of any kind to 
the defendants in error. And in support of this ground, he con- 
tends— 

1st. That by the answer, the plaintiff in error, Gordon, has 
not admitted a promise to pay the defendants in error any thing, 
and if any promise be implied, it is without consideration, so 
far as they are concerned, and therefore void. 

2d. That the parol agreement that the deed of gift should . 
take effect immediately, was, so far as the defendants in error 
are concerned in it, a mere gratuity; that it was never perfect- 
ed by delivery, and therefore revocable ; that the answer shows 
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that Sarah Hardin had filed a bill to recover this money, and that 
that was a revocation. 

3d. That the parol agreement disclosed by the answer, cannot 
support an implied promise by the plaintiff in error, to pay to 
the defendants the five hundred dollars, because it created an 
estate in remainder to them, and being in parol, it is void. 

4th. That no interest whatever vested in the defendants in er- 
ror, under the parol agreement, because the gift was of no spe- 
cific property, but of money generally, which was not then in 
possession of either the donor or the plaintiff in error, Gordon. 
It could, therefore, be construed only as a promise to give, and 
if binding, was binding onthe donor, Sarah Hardin, and not on 
the plaintiff in error, Gordon. 

5th. That if the $500 be considered as a gift or gratuity, 
then it was void for want of delivery, and Sarah Hardin’s repre- 
sentatives can recover it of the plaintiff in error; and if itis 
sought to be sustained by the consideration that the plaintiff in 
error was to attend to her business, then the consideration has 
failed, for he did not do so. 

6th. That if the plaintiffs below seek to recover upon the 
ground that the defendant below had received and retained in 
his hands the $500, then the proof does not sustain the fact, for 
the answer does not show that the bill had been tried, and the 
plaintiff in error decreed to retain it. 

These positions of counsel embraced all the points of error 
involved in this cause. Without considering them in the order 
in which they were taken, I shall proceed at once to present the 
construction which this Court puts upon the agreement set forth 
in the answer of Mr. Gordon; because, in our judgment, every 
question made by the record, must be ruled by that construc- 
tion. 

{1.] The main reliance for the plaintiff in error seemed to be 





. upon the fourth position, to wit: that the agreement is to be con- 


strued as creating an estate for the life of Miss Hardin in him, 
with a limitation over in remainder to Mrs. Green. If a remain- 
der, then, being created by parol, proceeds the argument, it is 
void, and Mrs. Green takes nothing, and the answer is inadmis- 
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sible. Whether it is to be fconstrued as creating a remainder, 
or as evidence of a direct gift to Gordon of $500, in trust for 
Mrs. Green, is, I confess, somewhat doubtful. We think the lat- 
ter, and so argues the counsel for the defendants in error, (Mr. 
Peeples,) and so the presiding Judge held. Whether, however, 
it is construed so as to make the one or the other, our judgment 
is the same, and that is, that there was no error in admitting the 
answer, or in overruling the motion for a new trial. If it be a 
limitation in remainder, then we hold that Gordon, after the ter- 
mination of the life estate, held the money as trustee for the re- 
mainder-man, and that he declared the trust in his answer. Whilst 
a remainder cannot be created in personalty by parol, yet a trust in 
remainder, by parol, may be proven or manifested in writing, and 
will then be good. ‘This is true as to a trust of lands, under 
the 7th section of the Statute of Frauds. Of course, then, itis 
true as toa trust in personalty, which is not embraced in that 
section. If the declaration clearly and with certainty, in writ- 
ing, sets forth the objects and nature of the trust, and is made 
by the party legally entitled to make it, it will be sufficient, no 
matter what be the character of the document which contains it. 
Accordingly a bond to assign, as cestui que trust shall direct, or 
a covenant to convey to specified uses, recitals in a deed, state- 
ments in a bill or answer, or in letters or notes in the hand 
writing of the party, have been held sufficient. 2 P. Williams, 
314. 2 Vern.167. 2 Bro. P. C. 250. 2P. Williams, 412. 
1 Com. & Law, 15. 2 Vern. 288. 3 Sim. 385. 7 Bro. P. C. 
227. 3 Vesey, 707. 2 N. C. C. 67. Hill on Trustees, 61. 
Kirkpatrick vs. Davidson, 2 Kelly, 297. 

[2.] The answer of the trustee, filed to a bill in Chancery, 
written out and recorded, discloses very distinctly the object and 
nature of the transaction, in this case, and we hold it sufficient. 
These things being so, in legal effect, the facts stated in the an- 
swer, admit in the hands of the plaintiff in error, a sum of money 
which belongs to the defendants in error, and it was properly ad- 
mitted to charge him. 

[3.] The most satisfactory view, however, of the legal effect 
of the agreement between Miss Sarah Hardin and the plaintiff in 
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error, is, that it is a gift of $500 to him, in trust for Mrs. Green, 
to be paid to her without interest, at the death of Miss Hardin. | 
In giving to it a construction, it is not necessary to complicate 
the question, by connecting with it the gift of $500 to Gordon. 
That was not a voluntary gift, but isin consideration of services 
to be rendered by him for Miss Hardin, the donor. The stipu- 
lation is, that if he will assume the management of her affairs, 
she will allow him commissions, and that the deed of gift to 
him and Mrs. Green shall take effect immediately, so far as to 
authorize him to retain from the first moneys collected, the sum of 
$1000—five hundred of which is to be his then, (that is, when 
collected,) and the other $500 he is to use as his own until his 
death. The gift to him is of $500, absolutely, and the use of 
$500 during her life. The deed of gift referred to was not in 
evidence, and we have nothing to do with it; and I dismiss the 
gift of $500 to Gordon, with the remark, that it may be regard- 
ed as a consideration moving Gordon to accept the trust in be- 
half of Mrs. Green. Miss Hardin allows Gordon, who she has 
constituted her collecting agent, to retain $1000 of her money, 
when collected, and says to him, $500 of that sum you are to use 
as your own, but at my death you are to pay over to the wife of 
Rice B. Green the amount of this $500, without interest. I 
cannot regard these directions to Gordon in any other light than 
as a gift of $500 to him, for the use of Mrs. Green, to be paid 
at her death, without interest. The gift of the use of $500 to . 
him, is a distinct matter. He is the donee, in his own right, of 
the use of the fund; that is, of the interest on it for the donor’s 
life, and is the donee of the principal for the use of Mrs. Green. 
Gordon is thus made a trustee of the principal; that is, of $500 
for Mrs. Green, from the beginning, in that he had not the abso- 
lute property, at any time, and when Miss Hardin died, the right 


~ to the $500 vested absolutely in Mrs. Green. It was a voluntary 


trust of $500, without accountability for interest, to be paid by the 
trustee ata future day. 

[4.] The gift took effect when the money was collected, and 
the enjoyment was postponed for aterm. Now, is therein Law, 
any valid objection to this trust? If none, Miss Hardin being 
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dead, Gordon, upon his own admission in the answer that he 
now holds in his hands this $500, is bound to pay it over to Mrs. 
Green, his cestui que trust. 

[5.] It was created by parol, but this Court has determined 
that a trust of personalty may not only be created, but proven, 
by parol. Such we now hold to be the law. Kirkpatrick vs. 
Davidson, 2 Kelly, 297. 

[6.] It isnot a valid objection, by any means, that the donor 
has not, in form of words, created a trust. There is no magic 
in particular words. Any expressions manifesting an intention 
that the donee is. not to have the beneficial enjoyment of the 
whole or of some part of the property, will be binding on the con- 
science of the trustee, and create a trust. 10 Vesey, 537. 1 
V. & B. 273. 9 Sim. 503. 1 Han. 445. Hill on Trustees, 65. 

[7.] In this case the interest of Gordon in this $500, is very. 
clearly only the use for a term, whilst the absolute ownership in 
that sum is plainly given to Mrs. Green, at the end of the term. 
Nor is ita void trust because the subject matter is money—for all 
property, not only that which may be transferred, but choses in 
action, and mere naked powers and authorities may be made the 
subject matter of a trust. 1 Crwise’s Dig. tit. 12, ch. 1. 2,P. 
Williams, 191. 1 Vesey, Sen. 411. Hill on Trustess, 44. A 
settler may make his own obligations to pay money, a trust 
fund. Hill on Trustees, 446. Itis objected by counsel, that if 
from the admissions in the answer, a promise be implied from 
Gordon to the defendants in error, to pay them $500, yet so far 
as they are concerncd, it was without consideration. No consi- 
deration from them is necessary. They are the beneficiaries of 
Miss Hardin. Once concede that Gordon was their trustee, and 
upon the death of Miss Hardin, by virtue of his obliga- 
gations as such, he is liable to them. His conscience is charg- 
ed, in Equity, with the payment of their money, and ex equo et 
bono, he is liable at Law. He, by the statements in the answer, 
accepted the trust, and received the money, according to the 
agreement. He admits the money in hand, and the proof is that 
Miss Hardin is dead. It is not discoverable upon what legal 
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grounds he asks for a consideration moving from his cestui que 
trust to him. 

We are told that the agreement that Gordon should retain the 
$500 for Mrs. Green, was a mere gratuity, and not being perfect- 
ed by delivery, was revocable, and was, in fact, revoked by the 
bill filed by Miss Hardin against Gordon, for relief and account. 
A mere promise to give, passes no interest, and a gift of personal 
property by parol, without delivery, is revocable. This is the 
general rule, and it is claimed to be the same, whether the gift 
be direct or in trust. Donatio perficitur possessione accynentis. 
Where there is a voluntary conveyance in trust, which passes the 
legal estate to the trustees, the title is complete and irrevocable, 
and will hold good against the grantor, and all volunteers claim- 
ing under him by devise or otherwise—it is good even against 
purchasers in case of personalty, for the Statute 27 Elizabeth, 
does not apply to personal estate. 3 Swan. 414. Ib. 411,n. 
1 Cr. & Ph. 138. 2N.C.C. 345. 3M. & K. 36. 2M& 
K. 503 to 512. Hill on Trustees, 82, 83. ‘The question, then, 
here is, was this gift in trust executed so asto clothe the trustee, 
Gordon, with the legal title? The distinctions between volun- 
tary trusts, executed and executory, are exceedingly nice. I 
need not go into them; for according to the facts of this case, 
the title in the trustee was perfected by possession of the money 
before there was any pretence of revocation—after that it was 
irrevocable. The agreement was, that this $500 was to be re- 
tained out of the first money collected for Mrs. Hardin by.Gor- 
don, the trustee. In 1840, the same year that he took her agen- 
cy, he did collect upwards of $800. We hold that, eo instanti 
in which he collected $500, the title to it vested, and the promise 
was irrevocable. His collection was delivery. The gift was 
perfected by his reception of the possession. Had there been a 
revocation before that time, a new phase would have been given 
to the case. Farther, when this $800 was collected, Gordon 
gave to Miss Hardin notice of that fact, and then she affirmed 
the trust, or if you please, declared it de novo, by authorizing 
him to retain that sum, as had been stipulated between them in re- 
Jerence to the deed of gift—that is, according to the agreement 
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first entered into. Here there was an actual appropriation of a 
sum in the hands of the trustee, to the trust, which not only rebuts 
all idea of a revocation, but of itself perfects the title, by pass- 
ing the possession. Subsequently, in 1842, Gordon’s power of 
attorney was revoked, and it was renewed in 1843. When re- 
newed, Miss Hardin again affirmed this trust, by stating to him, 
that he had already received the greater part of the money con- 
templated by the deed of gift, and that he could retain the bal- 
ance as fast as it came to his hands. After this, he received for 
her some $1300; so that we cannot doubt but that the gift was 
consummated by possession of the money, and was irrevocable. 
Indeed, at no time before Miss Hardin’s death, does it appear to 
us, that there was any attempt to revoke this trust. We cannot 
consider the filing of the bill against Gordon as a revocation. 
That bill had quite object enough, without ascribing to it a pur- 
pose to call back this gift to Mrs. Green. From the answer, it 
seems that Miss Hardin sought of him an account of all his 
transactions as her agent, involving other large sums of money. 
But if it was intended as a revocation, it was too late, for the 
trust, as stated, had become executed, and it was then irrevaca- 
ble. It is notrevocable by Sarah Hardin’s representatives. The 
trust was binding upon her, and it is binding upon them, and 
there is, therefore, no foundation for the idea that they can re- 
cover the money from the plaintiff in error. According then to 
the most stringent rule, the parol agreement between the plain- 
tiff in error and Miss Hardin, and the facts developed in the an- 
swer, make out a valid trust. Iam not, however, prepared to 
say, that a valid trust may not be declared without actually di- 
vesting the party of the legal estate. If there is a clear direc- 
tion or declaration by a party, that the property shall be held in 
trust for the objects of his bounty, although unaccompanied by a 
deed or other act divesting himself of the legal estate, it is an 
executed trust, and will be enforced against the party and his 
representatives. 18 Vesey, 140. 1 Keene, 551. 1 Hare. 458. 
S.C. 1 Phil. 153, ’7. 4 Beav. 600. 5 Beav. 224. Hillon 
Trustees, 88, 9. 

In this case it is not to be questioned but that Miss Hardin 
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gave very clear directions that Gordon should hold this sum of 
$500 for the use of Mrs. Green, the objectof her bounty. Upon 
any view of this cause, we think that the answer of Gordon was 
well admitted, supporting the declaration in its general averment, 
that the defendant below was indebted to the plaintiffs below in 
the sum of $500, received from Sarah Hardin, for their use, and 
that upon that answer, and proof of the death of Miss Hardin, 
they are entitled torecover. How the plaintiffs below got in evi- 
dence, under their declaration, not having averred the fact of her 
death, I do not very well see, but no question as to that is made 
in this record. It is manifest, from what has been said of the 
legal effect of the parol agreement, that it was not necessary to 
put in evidence the bill. According to that legal effect, the $500 
belonged to Mrs. Green, and the answer admits it to be in the 
hands of the plaintiff in error. The bill could not change the 
construction of the agreement. If there was a decree in favor 
of Miss Hardin on the bill for this money, it was incumbent on 
the plaintiff in error to have shown it in evidence, or protected 
himself by bill of interpleader. 
Let the judgment be affirmed. 





No. 78.—Janeé Jackson and Lewis Lester, plaintiffs in error, 
vs. James L. Waters, administrator of Anna Hackett, deceas- 
ed, defendants. 


[1.] It is only necessary for remainder-men and reversioners, to state their 
case inthe terms of the Act of 1830, in order to entitle them tothe reme- 
dy therein provided; they need not specify in their bill, the threatened 
wrong or probable ground of possible injury, to enable them to obtain the 
assistance of the Court to avert the peril. 

[2.] The defendant, under the Act of 1830, may, by answering, controvert 
the title of the complainant; and if the decree of the Jury be against its 
validity, he will be released from his obligation for the forthcoming of the 
property. Otherwise, the security which he has given will continue. 
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[8.] The Act of 1830, to preserve the rights of remainder-men and rever- 
sioners, contemplates that the bill should be filed and the security given, 
in the County where the person resides, who has the possession or control 
of the property; and unless special cause exist, the jurisdiction cannot be 
transferred. 


[4.] The fact that different portions of the property claimed are held in se- 
veral Counties, is not sufficient, especially where the title is not the same, 
through which the respective owners derive their right. 


[5.] The fact that a party is interested in the decree, is a sufficient reason 
why he should be made a co-defendant to the bill, and he may be brought 
out of his County for this purpose. 


Demurrer, in Franklin Superior Court. Decided by Judge 
James Jackson, September Term, 1851. 


James L. Waters, administrator of Anna Hackett, deceased, 
filed his bill in Franklin Superior Court, alleging the following 
facts: that Anna Hackett, in her life time, to wit: in 1815, 
made a deed of gift to Jane Subtle, now Jane Jackson, of a ne- 
gro woman, named Milly, and her increase, with a reservation, 
that in case the said Jane should die without children, then the 
property to revert to the conor; that in 1839, Anna Hackett 
made a conveyance of her reversionary interest to one Anna 
Terrell, who had procured Jane Jackson, the tenant for life, to 
surrender to her a portion of the negroes, and had afterwards 
conveyed her interest in the remaining negroes, which are still in 
the possession of Jane Jackson, to Lewis Lester. The bill went 
on to attack the deed from Anna Hackett to Anna Terrell, as 
fraudulently obtained and void, and asserted that the reversion 
of the property was in the estate of Anna Hackett, now deceas- 
ed, and prayed that the deed might be delivered up to be can- 
celled. The bill further prayed, that the several parties in pos- 
session of the negroes, might be required to give bond and se- 
curity for the forthcoming of the property, at the termination of 
the life estate of Jane Jackson, who was alleged to be about sixty- 
four years of age, and childless. Lewis Lester was not charg- 
ed to have possession of any of the negroes. 

Some of the defendants lived in the County of Franklin, but 
Jane Jackson and Lewis Lester resided in the County of Clarke. 
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To this bill a demurrer was filed, on the part of Jane Jack- 
son and Lewis Lester, on the following grounds, to wit: 

Ist. Because there is no equity in said bill as to these de- 
fendants. 

2d. Because these defendants have been improperly made 
parties to said bill. ; 

3d. Because the bill shows these defendants to have been re- 


' sidents of the County of Clarke, at the time of filing this bill, 


and no sufficient cause is charged therein to make them proper 
parties to a suit out of the County in which they reside. 

On hearing this demurrer, the same was overruled by the 
Court, to which decision defendants excepted. 


Doveuerty, for plaintiffs in error. 
Coss & Hutt, for defendant. 
By the Court——Lomrxtn, J. delivering the opinion. 


[1.] Is there any equity in this bill? It seems to be drawnin 
literal conformity to the Act of 1830, for the protection of the 
rights of remainder-men and reversioners, in personal property. 
That Act provides, that “It shall and may be lawful for any 
Judge of the Superior Court of this State, on application to him 
by bill, at the instance of any person or persons claiming per- 
sonal property in remainder and reversion, to grant a writ of ne 
exeat, or other sufficient process, to restrain the. person or per- 
sons having the control or possession of such property, from re- 
moving the same beyond the limits of this State, or to give good 
and sufficient security, residing in the County, to the party claim- 
ing, in a sufficient penalty, to be fixed by such Judge, that the 
property shall be subject and accessible to the demand of the 
person or persons entitled thereto, in the County wherein such 
property may be at the time of issuing such writ: Provided, that 
the person or persons, or one of them, sueing for the benefit of 
such writ, shall make affidavit of his, her or their right to, and 
the value of the property in question, and that he, she or they 
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entertain serious apprehensions that the property will be remov- 
ed beyond the limits of this State, and that his, her or their 
rights will be impaired, unless a remedy be afforded for the pre- 
servation thereof.” New Digest, 527. 

It is insisted on the part of the defendants below, that the al- 
legations in this bill are not sufficient to entitle the complainant 
to the redress which he seeks; that he should have set forth 
some facts which would be issuable, and which, if true, would 
go to showthat the rights of the complainant were in jeopardy. 

Our view of the Statute is, that whenever a party brings him- 
self within its terms, that then he may claim the benefit of its 
provisions. If he will make oath of his interest in the property, 
and of the value thereof, and that he entertains serious appre- 
hensions that it will be removed beyond the limits of the State, 
so that his rights will be impaired unless a remedy be afforded 
for the preservation thereof, he may claim the protection which 
the Act was designed to give, and that he need not be more full 
or definite in stating the threatened wrong, to obtain the assis- 
tance of the Court to avert the impending danger. 

[2.] And the security taken will be continued, unless the de- 
fendant see fit to contest the right of the complainant, which it 
is competent for him to do. He may, by answering the bill, put 
the complainant’s right in issue, and have a decree of the Jury 
asto its validity. If they pronounce against it, the defendant 
will then, of course, be relieved from the obligation for the forth- 
coming of the property. 

Should this construction of the Statute seem rigid, I would 
refer to the Act of 1830, requiring purchasers, at public sales, of 
mortgaged personal property, or of life estates in personal pro- 
perty, to give bond and security to the proper officer, not to re- 
move it out of the State, and to deliver the same to the persons 
ultimately entitled thereto, upon the filing of the affidavit of the 
mortgagee or remainder-men, their agent or attorney, of their 
rights thereon, with the Sheriff, Coroner or Constable selling the 
same. In case of mortgages, the creditor, in addition to his be- 
ing a just and bona fide mortgagee, has to swear that he appre- 
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hends the loss of said property, unless bond be given in terms 
of the Act. Wew Digest, 513. 

With respect to this latter Statute, it will be admitted, that the 
Rule of Equity Pleading, requirmg the complainant to state a 
probable ground of possible injury, is entirely dispensed with ; 
for it is strictly a Common Law, and not a Chancery proceeding. 
Now both of those Acts were passed at the same session, and 
were approved within one day of each other—the one on the 22d 
and the other on the 23d day of December, 1830. They both 
stand upon the same footing of reason and justice. Why inter- 
pret the one differently from the other? Ought not, rather, the 
pithy old maxim toapply, noscitur a socits 2 

[3.] Ought Jane Jackson to have been made a party defendant 
to this bill? It is true that she has in her possession a portion of 
the negroes ; but does that, of itself, constitute a sufficient rea- 
son for transferring the jurisdiction from Clarke County, where 
she lives, to Franklin County, because some of the slaves are 
held by other persons there? 

{4.] We think not, and especially as there is no privity of es- 
tate between her and the other defendants in the case. She de- 
rives her right from the deed of Anna Hackett, conveying to 
her in 1815, the life estate inthis property. The validity of this 
deed is not impugned. The rest of the defendants claim title 
by virtue of a deed from Anna Hackett to Anna Terrell, exe- 
cuted in 1839, and disposing of the reversionary interest in those 
negroes. This deed is alleged to be fraudulent and void, and 
to vacate it is one of the main objects in instituting this pro- 
ceediftie. 

The Statute undoubtedly contemplates that the bill should be 
filed, and the security given in the County where the person re- 
sides, having possession or control of the property, and unless 
some spegial reason exists to the contrary, this rule should be 
observed and enforced. None such, in our judgment, appears 
on this record. 

[5.] The case of Lewis Lester is different. For while it is 
admitted that he has none of the property in his possession, still 
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he should be made a party, for another reason; he is vitally in- 
terested in the decree to be rendered. 

If the deed from Anna Hackett to Anna Terrell is good, then 
Waters, the complainant, is not entitled to this remedy. Wheth- 
er the property remains or is removed, 1s a matter which does 
not concern him. As administrator of Mrs. Hackett, he has no 
interest in it, reversionary or otherwise. Hence the necessity of 
removing the cloud upon the title of his intestate. And inas- 
much as Lewis Lester claims under this deed, which is thus 
sought to be annulled and set aside, it is important to him to 
have an opportunity of defending it. And one decree should 
settle this whole controversy ; and this, not only to save a multi- 
plicity of suits, but to avoid the anomalous result of having a 
different finding upon the same title in different Counties—in _ 
Franklin County against it, in Clarke for it. We sustain the 
Court in retaining the bill as to Lester. 





No. 79.—Coteman & Srarr, plaintiffs in error, vs. Joun D. 
Dickerson, defendant. 


[1.] When an insolvent debtor files his schedule at the first term of the 
Court after his arrest, to take the benefit of the Act of 1828, for the relief 
of honest debtors, the creditor who desires to traverse the schedule so fil- 
ed, and to suggest fraud, or concealment of any property, money or effects, 
not embraced in said schedule, mnst do so at the first term of the Court 
after such arrest, and will not be allowed to do so at any subsequent term 
of the Court thereafter, unless for special and good cause shown to the 
Court. 

[2.] Asamatter of practice, the provisions of the Act of 1828 will best be 
answered, by requiring the oath of the insolvent debtor to be spread upon 
the minutes of the Court, and there subscribed by him, and an order en- 
tered thereon, reciting his arrest, the namesof his creditors who have been 
legally notified, authorizing his discharge, so that a perfect record may be 
made for the protection of the debtor, as well as for the information of all 
persons interested. 
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Ca. sa. from Floyd Superior Court. Decided by Judge Jonny 
H. Lumrexw, July.'Term, 1851. 


The facts of this case are as follows: 

John D. Dickerson was arrested by a ca. sa. at the instance of 
Coleman & Starr, and gave security for his appearance at Court. 
On the 5th day of July, 1850, a short time before the session of 
the Superior Court, he filed in the Clerk’s office a schedule of 
his effects, for the purpose of taking the benefit of the Act for 
the relief of honest debtors, and notified Coleman & Starr there- 
of. At July Term, 1850, he went to the Clerk, in open Court, 
with an affidavit in writing, as prescribed by said Act, and swore 
to the same in the presence of the Clerk, who attested it, and 
filed it in office. Subsequently, the case was called in its or- 
der, and was continued by thedefendant. At July Term, 1851, 
it was again called, and defendant moved to take an order, as of 
July Term, 1850, discharging the defendant. 

This was resisted by Coleman & Starr, who moved to file a 
suggestion of fraud and concealment. The Court refused leave 
to file the suggestion of fraud, and allowed the defendant to take 
an order, nunc pro tunc, discharging him from arrest. 

To which decisions the plaintiffs in ca. sa. excepted. 


ALEXANDER, for plaintiff in error. 
Unperwoop, for defendant. 
By the Court.—WanrneEr, J. delivering the opinion. 


There are two grounds of error assigned to the judgment of 
the Court below. 

1st. In refusing to compel the defendant in ca. sa. to join issue 
as to the question of fraud, which was tendered at July Term, 
1851. 

2d. In granting the order, nunc pro tunc, for the defendant’s 
discharge, at July Term, 1851. 

[1.] We find no error in the ruling of the Court upon the 
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first ground. The defendant in ca. sa. was arrested on the 19th 
January, 1850, and gave bond for his appearance at the next 
term of the Superior Court, to take the benefit of the Act for 
the relief of honest debtors. The defendant filed his schedule 
in the Clerk’s office, on the 5th day of July, 1850, which was 
previous to the first term of the Court after his arrest. Notice 
was also given to the arresting creditor, previous to that time. 
The schedule being filed, and notice given, as required by the 
Act of 1823, that Act requires, that an issue suggesting fraud 
or concealment of any money, property or effects, should be 
made up at the first term of the Court to which the proceedings 
are made returnable. Prince, 292. If the creditor can delay 
making the suggestion of fraud, until a subsequent term af- 
ter the schedule of the debtor is filed, the debtor may be im- 
prisoned six months longer thanthe Act contemplates ; for either 
party may have a continuance of the cause, if unprepared for trial, 
whenever the suggestion of fraud ismade. The Act contem- 
plates that the schedule of the debtor shall be filed at the first 
term of the Court after the arrest of the defendant, (provided he 
is arrested twenty days before the sitting of the Court,) and that 
the suggestion of fraud shall be made at that term, and tried, un- 
less the parties shall be unprepared for trial, as specified in the 
Act. Here the debtor’s schedule was filed previous to the July 
Term of the Court, 1850, and the arresting creditor notified. At 
the July Term of the,Court, 1851, the arresting creditor, for the 
first time, tenders an issue of fraud, and asks the Court to com- 
pel the debtor to join issue with him as to that fact—the debt- 
or’s schedule having been filed in the Clerk’s office more than 
twelve months, open to the inspection of the creditors. 

The schedule of the debtor should have been traversed by the 
creditors, at the term of the Court at which it was filed, unless 
some special and good cause had been shown why it was not 
done, and the motion to compel the debtor to join issue with the 
creditors, tendered more than twelve months after the schedule 

_had been filed, was properly refused by the Court. 

[2.] We are of the opinion there was error in the Court be- 
low, in allowing the order for the debtor’s discharge to be enter- 
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ed, nunc pro tunc, according to the facts disclosed by the record 
in this case. The judgment of the Court below appears to have 
been based on the fact, that the debtor had made an affidavit, 
which was found in the Clerk’s office, swearing to the truth of 
his schedule in open Court, at July Term,1850. At July Term, 
1851, the motion is made, to enter the order for the debtor’s 
discharge, which it is said ought to have been entered on the 
minutes of the Court, at July Term, 1850. The motion is 
founded on the presumption, that inasmuch asthe affidavit of the 
debtor is found in the Clerk’s office, swearing to the truth of his 
schedule before the Clerk, in open Court, an order was granted 
by the Court for his discharge, at July Term, 1850, but was 
omitted to be entered on the minutes of the Court at that term. 
Whatever might have been the legal presumption in the absence 
of the evidence furnished by the record in this case, it is unne- 
cessary to declare, as we are well satisfied that the evidence fur- 
nished by the record, entirely rebuts the presumption that any 
such order for his disuharge was granted by the Court, at July 
Term, 1850. The Court continued in session two weeks. The 
affidavit of the defendant bears date, according to the evidence 
of Wm. T. Trammell, H. M. Dunwoddy and John W. H. Under- 
wood, Esqrs. as of the second or third day of the first week of 
the term of the Court. The minutes showed nothing in regard 
to the action of the Court in the matter, at July Term, 1850. 
John W. Hooper, Esq. testified, that he was the presiding 
Judge of the Superior Court, at the July Term, 1850, and that 
the defendant continued his case at that term, on account of the 
sickness of his attorney, A. B. Coulter, Esq. Judge Hooper’s 
recollection is corrovorated by the production of the Bench dock- 
et, which showed an entry in the hand-writing of the presiding 
Judge, that the case was continued by the defendant, at July Term, 
1850. Wm. T. Trammell and H. M. Dunwoddy, Esqrs. state, 
that the case was continued by the defendant, at the July Term 
of the Court, 1850, on account of the sickness of his attorney, 
and that the same was continued some time during the second 
week of the Court. The evidence contained in this record, es- 
tablishes most conclusively, we think, that there was no action of 
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the Court had at the July Term, 1850, in relation to the defend- 
ant taking the benefit of the Act for the relief of honest debtors, 
as contemplated by that Act. The oath, found among the pa- 
pers in the Clerk’s office, bears date during the early part of the 
Jirst week of the term, and the case is continued by the defend- 
ant, during the second week of the term. If he had obtaincd the 
order of the Court for his discharge, when the oath was made, 
during the first week, why did he continue the case during the 
second week of the Court? But how did the defendant’s affida- 
vit get into the Clerk’s office? John W. H. Underwood, Esq. 
says, he wrote the affidavit for the defendant, as his counsel, and 
the most reasonable supposition is, that the defendant went be- 
fore the Clerk while the Court was in session, took and subscrib- 
ed the oath, and it was filed among the papers in the case, with- 
out any action of the Court being had in relation to the matter. 
The Act of 1823 requires, that the Court shall direct the Clerk 
to make an entry upon his minutes, in relation to the oath taken 
by insolvent debtors. No such entry appears on the minutes of 
the Court, at July Term, 1850, and, in our judgment, no order 
was granted by the Court at that term, for the discharge of the 
defendant; consequently, the motion to have such order enter- 
ed, nunc pro tunc, at July Term, 1851, ought not to have been 
allowed. As a matter of practice, in regard to the discharge of 
insolvent debtors, we think the provisions of the Act will best be 
answered, by having the oath spread upon the minutes of the 
Court, and be subscribed by the party taking it, and that the 
judgment of the Court discharging the debtor should recite his 
arrest, and the names of all the creditors who have been legally 
notified, so that a complete and perfect record of the whole pro- 
ceedings may appear, not only for the protection of the defend- 
ant, but for the benefit of all persons interested. 

Let the judgment of the Court below be reversed on the se- 
cond ground of error taken in the record. 





